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APS: Neglected Agency in Need of Transformation
ABSTRACT

Approximately 3 million elders are mistreated annually in the United States. Due
to factors such as increase in life expectancy, this number is likely to amplify. Adult
Protective Services agencies across the nation have been established by The Social
Security Act, with purpose and goal of providing services to stop elder mistreatment and
prevent it from occurring further. Although program was created over 40 years ago, APS
agencies continue to make little progress and are publicly and legislatively neglected
when compared to child welfare programs and domestic violence programs.
This thesis presents overview of APS problems on local, state, and national levels.
Issues such as lack of federal legislation, failure to provide uniform definitions and
guidelines across the nation, and deficiency in public awareness are problems present on
national level. Unlike child welfare programs, APS does not have a uniform federal law
dealing solely with elder mistreatment. APS is only mentioned in parts of Older
Americans Act and Social Security Act. Definitions of mistreatment, population, and
capacity differ from one state to another.
APS workers face multitude of issues when receiving reports, investigating
mistreatment, and disposing of cases. Lack of training and cooperation between relevant
agencies is hindering the appropriate provision of APS on state and local levels. In
addition, budget shortfalls and cuts affect workers and victims alike. For each $100 spent
on mistreated child, only $2 is spent on a mistreated elder.
Policy recommendations, which are expected to resolve above noted issues, are
offered. Enactment of Elder Justice Act is a plausible solution for problems on national
level and would decrease the ambiguity of definitions and guidelines between the states.
Criminalization of the mistreatment, which would include change in focus from solely
victim-oriented to inclusion of prosecution of the perpetrator, would allow APS workers
to exercise more authority and discretion. Finally, promoting awareness and multi-agency
efforts is necessary in improving APS practice.
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Chapter I

Introduction
Compared to other types of personal violence, such as child abuse or domestic
disputes, elder mistreatment is rather fresh and undefined term in the minds of many
Americans. The data describing this social phenomenon did not emerge until about 40
years ago, in the 1970s (Lowenstein, 2009). Elder mistreatment was not recognized as an
official social problem until the amendment was added to The Social Security Act (SSA)
in 1975, establishing Adult Protective Services (APS) as an investigatory agency with the
goal of providing services to stop individual abuse and prevent it from occurring further
(Dauenhauer et al., 2007). Currently, each state in the United States is mandated to have
an APS agency. APS workers and administrators, however, face a plethora of problems,
most dealing with the lack of consistency among the states (Daly & Jogerst, 2005) and
lack of uniform federal guidelines for the provision of such services (Jogerst et al., 2001).
The purpose of this study is to explore the issues and problems APS agencies face
when dealing with elder mistreatment, and to propose plausible and feasible solutions for
the same. Elder mistreatment, as it is today, compares to child abuse or domestic violence
as it was twenty or thirty years ago (Mixon, 2000). It is not looked at as criminalized, but
rather something that should be dealt with within the family unit without interference
from the government (Heisler & Stiegel, 2002). This study compares progress made in
fields of child abuse and domestic violence, to that of elder mistreatment.
Although this author mostly focuses on elder mistreatment in the Commonwealth
of Virginia, it is important to note that this social problem is national (Lowenstein, 2009;
Otto, 2000), thus research and data from all over the United States will be used. After all,
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one of the main controversies surrounding APS agencies is the lack of nationwide
uniformity in definitions and service provisions (Teaster, 2000). Proposed resolutions
will be addressed within the two equally important viewpoints - one dealing directly with
laws and policies in the Commonwealth of Virginia and the second concerning how the
nation should adopt such measures if shown to be feasible. Besides the review of
literature, policy, and available data, this author will use participant observation
technique to evaluate Virginia's most current policy and its implications and practices in
investigating elder mistreatment.
Surfacing of the social problem and elder mistreatment time line will be
established, followed by the explanation of elder mistreatment laws and APS agency
policy. The thesis will further define types of elder mistreatment individually and provide
the latest data as to incidence and prevalence of each type to establish relevance. This
author will also focus on triggers and causes of elder abuse, as defined on micro
(psychological) level, as well as macro or societal echelon, as such causes may indicate
that awareness and knowledge about the issue is an effective tool in preventing elder
abuse by agencies with that purpose (Lowenstein, 2009). Current laws and policies will
be reviewed, and the importance of Elder Justice Act (EJA) will be discussed. This author
will draw conclusions from the available data and literature, and make policy
recommendations based on the same.
Definitions of terms.
Definitions of terms have been adopted from several sources, including the
Virginia Department of Social Services (VDSS) Adult Protective Services Policy Manual
and from the Code of Virginia.
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"ADULT PROTECTIVE SERVICES" is an agency charged with identification,
receipt, and investigation of reported instances of elder mistreatment. Services provided
are intended to find, recognize, or establish support systems that will stop mistreatment
and prevent it from reoccurring (VDSS APS Policy Manual, 2009).

"ELDER" is defined as any person 60 years of age or older (Code of Virginia, §63.21605).

"ELDER MISTREATMENT" means abuse, neglect or exploitation of an elderly
person, including:
a. intentional infliction of pain, injury, or anguish (including unreasonable
confinement
b. omitting provision of services necessary for physical and mental welfare of an
elder
c. use of elder or elder's resources for another's profit or advantage (VDSS APS
Policy manual, 2009).

"INCAPACITATED PERSON" is defined any person age 18 and over whose judgment
is damaged by mental illness, mental retardation, or physical illness/disability, to the
extent that such person is incapable of understanding the consequences of their decisions.
Incapacitated persons are considered unable of making, communicating, or carrying out
informed and responsible decisions regarding their welfare, and they do not have to be
found incapacitated by the court (VDSS APS Policy Manual, 2009).

"REPORTER" is an individual reporting mistreatment of the elders to the appropriate
agency. Reporters can be anonymous, voluntary, or mandatory (Roby & Sullivan, 2000).
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Causes of elder mistreatment.
Although it has not been examined until 40 years ago, elder abuse is not a new

concept (Decalmer & Glendenning, 1993 Lowenstein, 2007). The traditional view that
new trends of individuality are causes of elder abuse have mostly been discarded as
invalid, particularly when Suzanne Steinmetz, a leading and revolutionary expert on elder
abuse (Ford, 2001; Quinn & Tomita, 1997), discovered that family values and traditions
have not significantly changed in that aspect (Quinn & Tomita 1997). It was previously
believed that elders have been treated better in the past. This saga, known as the Golden
Age Myth, indicated that 1. elderly do not have honorary status they used to, and 2.
modernization and industrialization directly influenced family members to further
alienate themselves from the close-knit unit, which caused the increase in elder
mistreatment (Brogden & Nijhar, 2000).
Seen as unfounded and romanticized, such theories have long been unaccepted
(Ford, 2001; Quinn & Tomita, 1997). However, available research shows that, due to
other societal changes, elder mistreatment is on the rise (Roberts, 2002). Current
researchers theorize that factors such as an increase in life expectancy (Kane et al., 2007),
increased independence and rise of the 'baby boomers' (Roberts, 2002), as well as the
development of the "sandwich generation" - middle aged people taking care of their
parents and their children at the same time (Loseke et al., 2005), all contributed to an
influx of cases of elder mistreatment. Another factor that contributes to elder abuse is the
increase in dependency of caregivers (Donohue et al., 2008; Loseke et al., 2005).
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Social acceptance.
As previously mentioned, elder mistreatment has not been defined and attended to

until the 1970s, when researchers started collecting data on this phenomenon and when
SSA was passed (Dauenhauer et al., 2007; Lowenstein, 2009). Even so, as some sources
indicate, this issue did not take the spotlight until 1981, when the House Select
Committee on Aging released its first report examining elder mistreatment (Ford, 2001).
Others argue that such concept is still not accepted as a genuine social problem and that
the true extent of elder mistreatment, although multidimensional, continues to be
invisible in our society. (Lowenstein, 2009).
The scope of actual elder mistreatment remains unknown, but it is believed that
the cases that have been reported are only the tip of the iceberg (Ford, 2001). According
to the US Census Bureau, the elderly population increased by more than tenfold from
1900 to 1994, when the reported number of elderly in United States equaled
approximately 33 million (Hobbs, 2008). As many as 6 percent or nearly 2 million elders
are mistreated annually (Thomas, 2000). However, as we will later discover, only 16
percent of all cases of elder mistreatment are reported (Anthony et al., 2009; Thomas,
2000). In a study completed in 2000 by Dr. Teaster for the National Center on Elder
Abuse, it was found that within one year, agencies across the nation received close to
500,000 reports, 150,000 of which were validated (Teaster, 2000).
Responsibility for protecting the elderly.
There are many agencies with interest in elder mistreatment, but the most official
and important one is an agency introduced as a provision of SSA of 1975. APS was
established to provide services to "older people and people with disabilities who are in
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danger of being mistreated or neglected, are unable to protect themselves, and have no
one else to assist them" (Dauenhauer, 2007; Teaster, 2000). Although it is a part of
national initiative, the way APS is administered varies significantly from state to state
(Jogerst et al., 2004; Krienert et al., 2009; Otto, 2000). Because of the similarities
between the two problems, most APS policies and procedures are modeled by its
counterpart in Child Protective Services (Barber, 2008).
Laws regarding reporting, eligibility to receive services, capacity, definitions of
mistreatment, and responses, are also differently described in each state (Anonymous,
2002). In some states, such as the Commonwealth of Virginia, APS is delivered through
Department of Social or Family Services. In others, the same program is administered
through Area Agencies on Aging (Goodrich, 1997; Otto, 2000; Teaster, 2000). Another
overwhelming difference is in the state budgets for provision of APS. In 2004, average
state budget for APS was $8.5 million. In North Dakota, the same budget was just over
$150,000 (Dauenhauer et al., 2007).
The first statutory authority for providing APS in the Commonwealth of Virginia,
was established in the Code of Virginia in 1977, assigning responsibility to local
Departments of Social Services (Code of Virginia, §63.2-1604). Major changes to the
code did not occur until 1983, when the legislature recognized the extent of 'self-neglect'
and allowed Local Departments of Social Services to offer involuntary protective
services to incapacitated adults at risk (Code of Virginia, §63.2-1608). Adult abuse in
Virginia was not criminalized until 1991. APS was not evaluated for another 13 years,
when Governor Warner proposed a legislation changing APS entirely. Warner's reform
of 2004 brought many alterations to APS in the Commonwealth, including increasing the
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authority of APS providers and expanding mandatory reporting laws (VDSS ASSP
Report, 2009).
Summary of problems through steps of APS.
Regardless and in addition to differences between policies and service provisions
seen between the states, most APS agencies encounter similar problems when attempting
to fulfill their goal (Otto, 2000). Lack of cooperation with other community agencies
such as mental health clinics and hospitals (Teaster et al., 2009), as well as limited
support and lack of knowledge about the issue within law enforcement, media, and public
in general (Payne et al., 2008) are just the most recognized ones. A victim's capacity to
consent and his or her willingness to accept services is also an issue when it comes to the
provision of APS (Roberts, 2002). Comparing elder mistreatment to child abuse, in the
public as well as the legislative eye, has been a major issue APS worker have to
overcome in their tasks (Barber, 2008). All such problems occur only when a case of
elder mistreatment comes to agencies' attention. Research shows, however, that only 1 in
14 cases of elder mistreatment are reported to APS (Pillemer & Finklehor, 1988).
When a case is reported to APS, it has to meet certain criteria in order to be
accepted (Teaster, 2000). Inadequately trained intake workers who take the referral are
often the ones deciding on the fate of it (Anthony et al., 2009). Four criteria that a case in
the Commonwealth of Virginia has to meet before acceptance are as follows: 1. victim
has to be over the age of 60 or incapacitated, 2. circumstances described have to meet the
definition of abuse, neglect, or exploitation, 3. victim has to be living and identifiable, 4.
abuse, neglect, or exploitation has to have occurred in jurisdiction of the agency taking
the report (VDSS APS Policy Manual, 2009; VDSS ASSP Report, 2009). Most states
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have similar validity criteria (Goodrich, 1997; Teaster, 2000). However there are several
issues with each of the four.
Capacity and age limitations have been debated vigorously. Inconsistency
between state laws and lack of federal guidelines on the issue limit APS workers in many
ways when it comes to providing protective services (Jogerst et al., 2001). Not all 60 year
olds are incapacitated. Regardless of the age, assessing capacity is also left to the
discretion of the assessor (O'Connor et al., 2009). Jurisdictions are not clearly defined
either, and typical deficiency of cross-jurisdictional agreements makes it hard to
determine which agency will take the case. Finally, the person reporting the incident has
to identify a living adult in order for that adult to receive services (VDSS APS Policy
Manual, 2009). Because of such policy, as the author has observed on many occasions,
homeless or otherwise unidentified people did not receive needed services.
Furthermore, APS agencies face dilemmas when assessing whether circumstances
reported describe elder mistreatment. Definitions of elder mistreatment vary from one
state to the next, but there are generally accepted rules that shape all definitions (Daly &
Jogerst, 2005). Such rules limit elder mistreatment to three categories, abuse, neglect, and
exploitation. These three categories are, by state laws and policies, further divided into
subcategories such as sexual abuse, physical abuse, self-neglect, financial exploitation,
etc. (Otto, 2000; Roby & Sullivan, 2000). Figure 1, originally published by Anthony et al.
in Journal of Gerontological Social Work in 2009, describes each type of abuse in detail.
Once the report is received, it is assigned to a worker for an investigation. The
investigation consists of interviews with victims, witnesses, and alleged perpetrators,
collection of evidence, record review, and other actions (Otto, 2000). Depending on the
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type of case and the victim, other agencies, such as law enforcement or Long Term Care
Ombudsman, may be invited to participate (Teaster, 2000), but are not required to
respond. Sometimes, as it is the case with felony physical abuse, financial exploitation, or
sexual abuse, the APS worker is mandated to notify law enforcement with appropriate
jurisdiction over the case. Law enforcement is not mandated to investigate (VDSS APS
Policy Manual, 2009). In joint investigations with other agencies, deficiency in
knowledge of their representatives is limiting and problematic to the investigation.
Failures to support the cause and cooperate with APS staff, as well as lack of awareness
about elder mistreatment, ultimately damage the goal of protective services (Roby &
Sullivan, 2000).
Upon the completion of the investigation, APS workers must make a disposition
of findings (Teaster, 2000). At this point, an APS worker's primary focus becomes the
victim and the victim's safety. Unlike CPS, APS is not interested in prosecution or
punishment of the perpetrator of the abuse. This is why there is no national central
registry for perpetrators of adult abuse and majority of states do not have one either
(Dunlop et al., 2000; Teaster, 2000). For the same reason, the disposition cannot be
'founded' - it can only be 'unfounded' or 'client is in need of services.' Disposition of
'no longer in need of services' can also be given (VDSS APS Policy Manual 2009;
VDSS ASSP Report, 2009). As we will later see, such disposition policy fails to
prosecute the perpetrators. Another problem with it is that the victim's freedom to refuse
services, if the individual is capacitated enough to do so, is valued more than victim's
safety (Roby & Sullivan, 2000).
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If the victim is capacitated and agrees to accept services, a services plan is

developed and services are provided according to the individual's needs. In the case of
victims who are incapacitated, services can be forced involuntarily through the legal
process (Otto, 2000). Voluntarily or not, the cost of services is usually extremely high.
APS funds are not nearly as high as funds granted for CPS or domestic violence
(Anthony et al., 2009). APS staff must, besides APS funds, consider the victim's private
funds, Medicaid and Medicare eligibility, and assistance from various humanitarian
organizations. Even then, certain actions, such as filing for guardianship are too
expensive for an agency or family to agree to (Otto, 2000; Roby & Sullivan, 2000).
The problems described above are preventing APS staff from focusing on the
actual problem of elder mistreatment. APS agencies do not receive the same public
recognition or funds that CPS agencies or domestic violence shelters do (Payne et al.,
2008), and APS progress is considered to be far behind the progress of such organizations
(Mixon, 2000). APS program standards are, by the public, often unfairly compared to
CPS programs in frustrations because CPS workers have more power and more options
than APS workers (Este, 2007).
Because of the lack of public knowledge and awareness on the issue, and due to
many other factors, elder mistreatment is significant! y underreported (Ford, 2001;
Krienert et al., 2009). Even when it is reported, APS workers face an overabundance of
issues while trying to preserve the alleged victims freedom and safety (Roby & Sullivan,
2000). Dealing with problematic issues such as flawed policies, deficiency in cooperation
between the agencies, and lack of federal guidelines is the first step to establishing
appropriate protection for mistreated elders.
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In order to highlight the flaws of the current system, the literature review

presented in Chapter II outlines the necessity of APS programs, as well as problems
workers have with the provision and delivery of those services. Chapter III explains the
current federal and state policy, and it also provides an overview of important case laws
surrounding elder mistreatment. Case studies summarized in Chapter IV expose
limitations of current policy and legislation presented in Chapter III. The concluding
chapter offers recommendations for plausible solution of such issues.
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Chapter II

Literature Review
Social relevance.
Although elder mistreatment does not occupy as much of the research spotlight as
child abuse (Payne et al., 2008), literature on the issue is increasing with time and with
the fact that researchers are paying more attention to the problem. Elder mistreatment is
not as prominent as it should be in the public media (Payne et al., 2008), but academia
has started accepting it as a social problem (Lowenstein, 2009) and much research has
been done to explore it. It became a primary focus of the Journal of Elder Abuse and
Neglect. Other journals such as The Gerontologist or The Journal of Gerontological
Social Work, publish articles on such issues quite often. Law reviews have, only lately,
started addressing the issues, mainly due to the increase in civil cases. Within published
research, APS agencies, their flaws, goals, and purposes, are mostly secondary to elder
mistreatment itself. While there has been some research focusing specifically on the goals
and problems of APS workers in provision of these services, not enough has been
accomplished with the results. More such studies need to be completed to get a full
evaluation of this agency.
What is the social consequence of elder mistreatment? According to Lowenstein
(2009), for a phenomenon to be dubbed a social problem, it has to meet six principles:
humanitarian, functional, cost, societal responsibility, social norms, and prevalence. In
other words, for elder abuse to be accepted as a social problem and treated equal to child
abuse, research has to show that it causes moral distress for large numbers of needy
individuals as well as society in general, and that it comes at a cost. Only if those
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requirements are met, will elder mistreatment draw the attention of public and policy
makers (Lowenstein, 2009). Such theory has been tested on child abuse and domestic
violence years ago, and appropriate measures were taken when the relevance to society
was established (Barber, 2008).
The first principal is met with ease - mistreatment in general implies suffering,
but how does this suffering affect society in general? Continued increase in age
expectancy and revolutionary developments in medical fields are introducing the elderly
into a significant percentage of our society. Because of late-life disabilities and health
problems, the elderly are dependent on society to take responsibility for them, thus
organizations such as Area Agency on Ageing and nursing homes are in existence.
Ignoring elder mistreatment could be easily compared to ignoring any other type of
crime, child abuse, or domestic violence, and dealing with it certainly comes with costs
related to prevention and intervention (Lowenstein, 2009).
Prevalence.
The next question that would determine whether elder mistreatment is a social
problem is the prevalence of this phenomenon (Lowenstein, 2009). Due to the definition
and underreporting problems, which will be addressed later in this thesis, this rate is hard
to determine (Anthony et al., 2009; Roby & Sullivan, 2000). During the year of 2004,
APS agencies nationwide received a total of a little over 560,000 reports of elder
mistreatment. Approximately 460,000 were deemed valid, and were thus investigated. Of
those investigated, nearly 40 percent were substantiated. APS investigates the
mistreatment of incapacitated adults over 18 years of age, but under 59 years of age, so it
is important to differentiate the same from mistreatment of actual elders over the age of
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60. In 2004, APS investigated nearly 200,000 reports of mistreatment of persons over 60
years of age, and substantiated approximately half of the same (Teaster et al., 2004). APS
overall saw a significant increase in reports received when compared to the data from the
year 2000, which indicates that in that year APS substantiated total of 160,000 of all
reports received. In over 100,000 of such cases, victims were over 60 years old (Teaster,
2000). Breaking this data down by the type of abuse suggests that neglect, or more often
self-neglect, an act of elder mistreatment which is in some states not even included in the
definition of it, is the most common. The least common type of elder mistreatment is
sexual abuse, as evident from Figure 2, taken from an article written by Tartara &
Kuzmeskus, in 1997.
In the Commonwealth of Virginia, the latest data available is descriptive of fiscal
year 2009. Data was collected using ASAPS, a software mandatory in all agencies in the
state. Although ASAPS was introduced approximately 4 years ago, agencies and workers
continue to have problems with it, and many simple cases are not logged in. It is
important to remember that data presented in the report then, is only representative of
those cases logged into ASAPS. According to this report, in fiscal year 2009, APS
agencies in Virginia received a total of 15,625 reports, 13,629 of which were
investigated. Nearly 70 percent, or over 10,000 of alleged victims, were over the age of
60, and 60 percent, or nearly 9000 of reported instances of adult abuse were substantiated
(VDSS ASSP Report, 2009).
The above data is descriptive only of reported cases. The true extent of elder
mistreatment is unknown, but it is believed that reported cases are only representative of
the 'tip of the iceberg' (Anonymous, 2002; Ford, 2001). In an attempt to measure what
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percentage of total elderly population has been mistreated, three studies have been
completed, the latest one in the period from 1994-1999, focusing on the incidence and
prevalence of this phenomenon. All three found similar results, indicating that up to 6
percent of the elderly population or 3 million elders are mistreated annually (Anthony et
al., 2009; Thomas, 2000).
Comparison to Child Protective Services.

Research and results suggest that academia has truly acknowledged elder
mistreatment as a social problem (Lowenstein, 2009). However, the public seems to still
be struggling with acceptance of this fact. In her study of comparison of elder
mistreatment incidence to that of child abuse, a former APS worker suggested that it is
often stressed in the practice of APS that "APS is 20 years behind CPS" (Mixon, 2000).
As an example to support this theory, Mixon reported that whereas federal laws
mandating reporting of child abuse were passed by 1976, their adult mistreatment
counterparts are still not clearly defined, let alone enforced (Kohn, 2003). She further
explains that, because of lack of mandatory reporting laws, the "iceberg" theory of elder
mistreatment did not appear until 16 years after researchers discovered that reported cases
of child abuse represent only a small percentage of the incidence of the same. This issue
is contributed to the fact that the public lacks a complete awareness about elder
mistreatment, just as we did 20 years ago about child abuse. The public is in great need
for an increase in education about the issue (Mixon, 2000).
Although researchers generally agree that the elderly, due to several of the same
factors, are at same risk of being mistreated as children are (Este, 2007), public exposure
of this social problem, as compared to exposure of child abuse, is minimal. In a study
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which examined 11 major newspapers for a period of 4 years, the phrase 'elder abuse'
was found total of 527 times, while 'child abuse' was mentioned over 11,000 times.
Authors attribute this to several phenomena, including the speculation that our society
values young people much more than elders (Payne et al., 2008).
They further claim that elder mistreatment is generally less accepted and
comprehended. Elder mistreatment cases are rarely prosecuted as criminal, thus they are
not as interesting to our society. Differences in data were also regional, showing that
newspapers in the western part of the United States were far more likely to mention elder
mistreatment. This discrepancy is contributed to factors such as lack of regional concern,
failure to standardize definitions, and different relationships between media and agencies
working with elderly. For example, in the western region, more general efforts to reduce
elder mistreatment were made by prosecutors and law enforcement officers and such
efforts were likely to be published (Payne et al., 2008).
This data is very frustrating to APS workers most of whom were hired from child
welfare ranks. Former CPS workers turned APS workers often face extremely ambivalent
situations and experience role conflict within their professional capacities. In CPS, family
reunification is valued, but children have no say in the matter. In APS, the number 1 issue
to consider is the victim's autonomy, and safety, nowadays, comes in second. In CPS
situations, a child can be removed from harm and placed in a much better environment,
and workers experience a sense of reward for making children's lives better in quality. In
its APS counterpart, workers are often forced to place the victims in nursing or adult
homes, which, although it decreases the risk of abuse, does not increase the victim's
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happiness or better the quality of life. In that sense, APS workers rarely feel rewarded
(Brinig et al., 2005).
In 1998, Blakely& Dolon completed an experiment which explored elder
mistreatment as it was perceived by the younger population. The results indicated that
younger generations are barely interested in learning more about elder mistreatment,
mainly due to their belief that they will never encounter such phenomenon. In most of the
cases young adults do not perceive the elderly as victims of mistreatment, and are thus
not likely to recognize the signs of it. Similarly, although relatives and friends were more
likely to provide assistance to mistreated elderly, strangers were more likely to report
actual mistreatment to authorities (Blakely & Dolon, 1998).
Besides the lack of public awareness, adult protective services nationwide face
problems when they are compared to child protective services by policy makers and
administrations. In most states, APS is a part of a wider organization such as Department
of Social or Family Services, an agency that also houses CPS. As such, APS is in
constant struggle of competition with CPS, both in awareness and budgetary ways (Este,
2007). "APS is 20 years behind CPS" statement (Mixon, 2000) can also be applied to
federal funding of this agency. Whereas nearly $7 billion are spent annually on child
abuse prevention and awareness, only 2 percent of that, or $150,000 million is spent on
the same programs concerning elder mistreatment. For every $2 that is spent on an
abused adult, $100 is spent on an abused child (Anthony et al., 2009).
Reporting of elder mistreatment.
Public awareness of elder mistreatment and attention from policy makers are
clearly two issues that must be solved in order to efficiently study and prevent such

21

APS: Neglected Agency in Need of Transformation

phenomenon. Before APS agencies can act, they have to receive a report of elder
mistreatment. Many sources of such reports are merely encouraged by state laws (Roby
& Sullivan, 2000). The reasons for underreporting are many, but mostly have to do with
the lack of awareness and knowledge of the issue. According to Roby & Sullivan (2000),
7 states have no reporting laws, in 20 states every citizen is a mandated reporter, and in
the rest of the states only certain professions are required to report elder mistreatment.
In the Commonwealth of Virginia, "any person licensed, certified, or registered
by health regulatory boards" is mandated to report, as is any person directly involved in
the official care of elderly or any law enforcement officer (Code of Virginia, §63.2-1606).
Mandated reporters of adult abuse have a 24 hour window of opportunity to report abuse,
and can do so by calling LDSS, law enforcement, or APS state hotline. Fines for failure
to report in Commonwealth are higher than in most states, the highest being $1000.
Regardless, in fiscal year 2009, most reports of adult abuse were made by non-mandated
reporters (VDSS ASSP Report, 2009).
Making reporting universally mandatory is very controversial. Proponents of
mandatory reporting laws claim that early reporting means early intervention. Mandating
every citizen to report elder abuse would presumably equal to community policing and
more accurate rates of elder mistreatment would be established. Such laws would raise
public awareness about elder mistreatment, as well, because each citizen would have to
be able to recognize such phenomenon (Roby & Sullivan, 2000).
Opponents, however, argue that mandatory reporting is derogatory for victims,
who are fully capable of making reports themselves. It is seen as intrusion into privacy of
the victims. This issue has clearly been resolved in CPS a long time ago, as children are
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not seen as capable or capacitated enough to protect themselves. Attempting to provide
services to abused adults is, by some researchers, seen as undermining their capacity,
intelligence and privacy (Roby & Sullivan, 2000).
Although reporting is mandatory in most states for all licensed professionals
working with the elderly (Ford, 2001; Krienert et al., 2009), necessary training for these
individuals is not required by any law or provision. Also, some professionals that are
likely to see or hear about the mistreatment are not mandated to report. For example,
members of the clergy, who are sometimes the only connection between the victim and
society and are able to see the abuse, do not have to report it in any other state, but
California (Anthony et al., 2009). Elsewhere, clergy and other professionals face direct
conflict between duty to report and confidentiality. Lawyers, psychiatrist, therapist, etc.,
in such cases, are even exempt from reporting (Roby & Sullivan, 2000). In the same
manner, when it comes to financial exploitation, the most likely professionals to notice it
are financial officers, as they deal directly with finances of the elderly. In most states,
including the Commonwealth of Virginia, it is not mandatory for such staff to report this
crime either (Anthony et al., 2009).
Whether the reporter receives immunity and anonymity is dependent on a state in
which the report is made, just as is whether those who fail to report will receive a penalty
(Decalmer & Glendenning, 1993). Civil and criminal immunity only cover reporters in
good faith. Reporting elder mistreatment also protects the reporter from prosecution due
to failure to report. Failure to report, however, does not carry much penalty, as it is
misdemeanor and is usually covered with a fine instead of imprisonment (Roby &
Sullivan, 2000). In Virginia, the penalty for failure to report is between $500 and $1000
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in fines (Code of Virginia, §63.2-1606). In a nationwide survey completed in 2000, only
9 states reported pursuing penalty for failure to report (Teaster, 2000). Such a small
number of prosecutions is attributed to the belief that courts usually do not find out about
the violation, and when they do, they are not very eager to prosecute doctors and other
medical professionals, as they are seen as humanitarians (Roby & Sullivan, 2000).
Mandatory reporting laws are still considered somewhat useful. Within three
months of enactment, the number of cases reported to APS doubled. With lack of training
and enforcement of 'failure to report' laws and fines, data shows that the number of
reports since the enactment of mandatory reporting laws continues on downward slope.
In 1996, 22.5 percent of all reports (nationally) came from health care providers (Tatara
et al., 1997). In the year 2000 however, this number dropped to only 11.5 percent
(Teaster, 2000). Also, only 5 percent of all reported cases came from law enforcement,
another group that is mandated to report, and less than 4 percent of all reports were
victim-initiated (Tatara et al., 1997). Unlike children, who are in constant contact with
service providers that are mandatory to report, elderly people are isolated most of the
time. Helplessness, shame, fear of retaliation, and fear of further isolation and alienation,
prevents these victims from seeking help. Some studies showed that in half of all cases,
relatives were aware of the mistreatment, yet in only 1/3 of such cases, did they actually
reported it (Ford, 2001).
As previously mentioned, even the states that mandate their professionals to
report elder mistreatment do not mandate the same professionals to attend training on
how to handle it or whom to report it to. Such trainings are rarely offered by APS worker,
and are not publicized. Most professionals are unaware of their existence. Workers that
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are mandated to report should clearly be able to know whom to report it to, and some
researchers suggest that this should be included into the national policy of elder
mistreatment, as it directly addresses the issue that each state has to deal with (Anthony et
al., 2009). Mandatory reporting laws represent a significant factor in relations to
investigations and substantiations of elder mistreatment. According to the study by Daly
& Jogerst (2003), legislation wording, regarding mandatory reporting, directly impacts
the quality of delivery of protective services.
Autonomy vs. Safety.
"Freedom trumps safety" is the motto that APS workers in Virginia learn in
training. When reporters report, the age and capacity of the victim play a very significant
and problematic role in referral acceptance and service delivery. The definition of the
targeted population also varies from one state to the next. Most states serve both aged and
incapacitated, while others have age cut-off and do not serve populations under that age
regardless of their capacity (Roby & Sullivan, 2000). Commonwealth of Virginia APS
agencies serve both the aged (population over 60) and people who lack the physical or
mental capacity to protect themselves (VDSS APS Policy Manual; 2009). Although
incapacitated persons account for a significant percentage of all cases, they are not a
focus of this study. Most states follow Virginia's example, although some define 'elderly'
as people over 65 years of age, and provide APS accordingly (Roby & Sullivan, 2000).
The problem arises when the capacity of the victim over the certain age, whether
that age is 60 or 65, is considered. APS workers have to be extremely careful when
implementing services, as some 60 year olds are much more capable than others. Clearly
defining 'elderly' based completely on the age and not on abilities to defend themselves
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creates the stereotype that all people over the age of 60 are incapable of self-protection.
Challengers of this statute argue that, to prevent such stereotype, APS policies should not
limit population by age, but rather by capacity (Roby & Sullivan, 2000).
The Commonwealth of Virginia defines incapacitated persons as "any adult who
is impaired by reason of mental illness, mental retardation, physical illness or disability,
dementia or other causes, to the extent that the adult lacks sufficient understanding to
make, communicate, or carry out responsible decisions concerning his or her well-being."
It is important to note that adult does not have to be proclaimed incapacitated by the
courts to receive protective services, but rather be evaluated as such by an APS worker on
intake (VDSS APS Policy Manual; 2009).
When deciding whether the person is eligible by capacity to receive protective
services, APS workers have to consider several factors. Safety is considered first in
relation to the client's ability to make informed choices about their well-being. In order to
receive protective services, the alleged victim has to not only be incapacitated, but be
incompetent in a way which puts her or him at risk of being mistreated (O'Connor et al.,
2009). For example, a 60 year old male may be considered incapacitated because he is
wheelchair bound. However, if the original complaint is financial exploitation, the intake
worker should not even consider such physical conditions, but rather this victim's ability
to comprehend financial situations (VDSS APS Policy Manual, 2009).
APS workers exercise discretion when assessing capacity (Brinig et al., 2005). In
some instances, cases are turned down due to the worker's assessment that the alleged
victim has the capacity to protect themselves, and undue influence of the alleged
perpetrator is not even considered. Just like domestic violence victims, mistreated elderly
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may seem fully capable of making their own decisions in regards to their safety, when in
fact they may be behaving according to the influential power the perpetrator is exercising
over them (O'Connor et al., 2009). Undue influence is often accomplished through fear,
intimidation, and isolation, and is very hard to observe and prove (Quinn & Heisler,
2002). Undue influence is also practiced through established traditional roles, in which
the elderly are not inclined to complain of the inability to protect themselves, especially
when such protection is needed from their loved ones. Learned cultural beliefs are strong
in preventing elders from reporting that they are being mistreated, yet 'undue influence'
is not considered or even defined by APS (Nahmiash, 2002).
The capacity of the alleged victim is not just an intake worker's problem. It also
becomes an issue during the investigation and provision of protective services. Issue with
capacity is most visible when the perpetrator and the victim are one and the same, such as
in case of self neglect, as most such cases refuse assistance (Anthony et al., 2009). In the
Commonwealth of Virginia, this is the case in nearly 60 percent of investigations (VDSS
ASSP Report, 2009).
Upon completion of the investigation, the adult may seemingly be in a complete
need of protection from mistreatment, however, in order to receive that protection, the
adult has to agree to it, and they often do not (Anthony et al., 2009; Otto, 2000). As a
matter of a fact, in Virginia, in 16 percent of all substantiated cases, when adults were
found to be in need of protective services, they refused them (VDSS ASSP Report,
2009). Currently, more significance is given to the adults' freedom to choose than his or
her safety (Roby & Sullivan, 2000). APS workers nationwide lack specific guidelines
when it comes to decision-making regarding prioritizing and preserving both the safety
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and autonomy of the alleged victim (Anthony et al., 2009). Even when all involved in the
case, family, friends, service providers, agree that services are needed; services cannot be
provided unless the adult consents. If an APS worker determines that the adult is
incapacitated to the point of being unable to make that decision, involuntary services may
be provided (Este, 2007).
There is also no medium - the adult can either agree to the services or the services
can be forced by taking away the adult's rights to choose. Because autonomy is highly
valued in today's society, involuntary services such as the appointment of a guardian are
implemented only in limited amounts of the most extreme cases (Otto, 2000). In Virginia,
if the person is deemed incapacitated, APS can seek short or long term solutions. Short
term solutions would be petitioning the court to grant an emergency order for protective
services such as Temporary Detention Order or Judicial Authorization of Treatment.
Long term solutions would be the appointment of a guardian or conservator (VDSS APS
Policy Manual, 2009). In fiscal year 2009, APS workers in Virginia filed a total of 478
petitions to force protective services on incapacitated adults (VDSS ASSP Report, 2009).
Such actions are costly, especially guardianship, (Otto, 2000), and they require the
alleged victim to be proclaimed incapacitated by medical professionals and the courts,
not just APS workers (Este, 2007), thus pursuing such legal steps is mostly th� last resort
(VDSS APS Policy Manual, 2009).
Definitional problems.
Further problems arise when APS workers attempt to define mistreatment
(Anthony et al., 2009). At intake, if incapacity is established, a case must also meet the
definition of elder mistreatment in order to be considered for investigation (Teaster,
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2000). Definitions are clearly important in implementation of protective services. If
certain behavior is not covered by the statue or policy definition, APS workers are not
allowed to respond. When the Older Americans Act (OAA) was passed in 1965, it
provided definitions for abuse, neglect, and exploitation, but it failed to describe other
types of mistreatment such as sexual abuse. Each state adopted some part of OAA
definitions and each state is currently defining mistreatment through state statutes, which
differentiate significantly from one state to another (Roby & Sullivan, 2000). Figure 3 is
a result of Roby & Sullivan study, completed in the year 2000, and clearly indicates the
ambiguity of statutes nationwide.

1

OAA does not have a separate definition for sexual abuse, and 22 states do not
define this act through statutes, but rather group this action with physical abuse. In such
states, sexual abuse must be physical in nature in order to be investigated, thus verbal
sexual harassment or elder pornography are not covered (Roby & Sullivan, 2000).
Virginia, like the majority of states (Roby & Sullivan, 2000), breaks down elder
mistreatment into three major categories. They are as follows:
Abuse is defined as "willful infliction of physical pain, injury or mental
anguish or unreasonable confinement"
Exploitation is considered "illegal use of an incapacitated adult or his
resources for another's profit or advantage"
Neglect, which means that "services necessary to maintain physical and
mental health" are not being provided and that lack of such services
could place the adult at risk of harm (VDSS APS Policy Manual; Code of
Virginia, §63.2-100).
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Other types of mistreatment, such as sexual abuse or self-neglect, are investigated under
one of the above definitions, and APS staff relies on general statues from The Code of

Virginia, in order to legally describe them (VDSS APS Policy Manual, 2009).
As evident from the above definitions, the wording and criteria for elder
mistreatment widely differ from the ones given in the introduction of this thesis. For
example, in order for physical abuse to occur in Virginia, the perpetrator must have
intentionally imposed the action. Anthony et al. (2009), defines physical abuse as action
that may cause physical harm, and does not address the intent of the perpetrator. The
same stands for exploitation - while the Virginia APS definition clearly focuses on the
perpetrator's profit from the crime, Anthony et al. (2009), does not include that part into
their general definition which was collected through research. Most states follow the
definition given by Anthony et al. (2009).
The lack of a nationally uniform definition of elder mistreatment and its
components causes problems for researchers and APS workers equally. Major limitations
to national studies of elder mistreatment are connected to the fact that states define
variables differently (Teaster, 2000). An instrument that measures national rates of elder
mistreatment has not been invented yet, thus research findings differ significantly
depending on which aspect of this social phenomenon was measured and how it was
defined. Because of this, some researchers claim that determining the true extent of elder
mistreatment is an unfeasible assignment (Anthony et al., 2009), and others argue that
such task will be accomplished only when definitions become standardized and when
federal guidelines are established (Mixon, 2000).
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Cooperation with other agencies.
Because child abuse has been criminalized and was accepted as a social problem

decades ago, agencies other than CPS, with relevant interest in this field, have been
appropriately trained and their staff is now highly knowledgeable about CPS rules and
regulations. Doctors, lawyers, police officers, teachers, and other professionals that have
vested interest in protecting the children from abuse are cooperating with CPS without
objections. APS and such agencies, on the other hand, reflect a low level of cooperation,
similar to the times when CPS was just developing. Several decades ago, CPS was seen
as more of a civil issue that should be handled within the family unit. Unfortunately, APS
continues to be seen in that nature, thus cooperation between APS and other agencies is
not as good (Balaswamy, 2002; Barber, 2008).
In Virginia, and many other states, once the alleged victim has been deemed
incapacitated and the investigation results in finding that abuse, neglect, or exploitation
occurred, services to protect elderly are put in place. The provision of adult protective
services is greatly dependent on support from other agencies w_orking with the elderly,
and it is absolutely essential for such agencies to educate their staff about this issue (Otto,
2000). Multiple studies indicate that lack of awareness and knowledge of elder
mistreatment among professionals working with elders directly influence reporting rates
and responses of APS in negative ways. Cooperation of such professionals with APS
workers is essential in reporting, investigating, stopping, and preventing of elder
mistreatment. The lack of good working relationships between APS and other relevant
agencies often limits services that can be provided for mistreated elderly, as APS workers
in such cases are not familiar with available resources (Balaswarny, 2002).
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In a survey study done by Balaswamy (2002), it was found that lack of knowledge

about the agencies and lack of cooperation between the agencies, negatively impacts the
provision of adult protective services. Increase in the education of non-APS staff on the
topic was directly influential on increase in satisfaction with APS agencies. In other
words, more time non-APS workers spend on learning about elder mistreatment, the more
satisfied they were with the work of APS agencies. On the other hand, accessibility of
services and service providers play an important role in APS workers' satisfaction with
other agencies. Such results indicate that not knowing about each other's agencies creates
goal conflicts and the illusion that the other agency is not doing what they are supposed
to. Conflict and dissatisfaction between APS and non-APS agencies prevent both types of
workers from providing the best care possible (Balaswamy, 2002).
One way of dealing with this problem is the creation of Multidisciplinary Teams
(MDT) that will work on the prevention and intervention of elder mistreatment
(Balaswamy, 2002; Glick, 2005; Teaster et al., 2003). Such teams would include APS
workers, law enforcement, mental health, financial institutions, prosecutions, attorneys,
domestic violence centers, and many others. In some communities, due to budget
proposals, this seemed to have been an impossible task. But even if the establishment of
MDT is unfeasible, APS workers should strive for improving working relationships with
other professionals through different channels such as educational seminars and intra
agency meetings (Balaswamy, 2002). The importance of cooperation and validity of
MDT will be further examined in this thesis, when current and suggested policies are
discussed.
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Cooperation with justice.
Through research, it is also suggested that increase in cooperation between law

enforcement and APS workers, as well as an increase in the education of law
enforcement regarding elder mistreatment, result in an increase in prosecutions of
perpetrators of elder abuse (Balaswamy, 2002). Historically, law enforcement officers are
likely to consider elder abuse a rare incidence, and attempt to solve it with traditional
tactics, such as mediation, which were inadequately used in domestic violence cases long
time ago. Instead of seeing it as crime and making arrests, officers who responded to such
cases would rather see the phenomenon as a disturbance, and refer the case to mental
health agencies (Heisler & Stiegel, 2002).
Due to their 24/7 accessibility, one could argue that law enforcement officers
would be highly involved in the prevention and investigation of elder mistreatment.
However, during the 1970s, it was found that elderly were most likely to be victimized
among the groups least likely to report that victimization to police. Elderly perceived
police as ineffective, and were afraid of being blamed and misunderstood by the officers.
Research shows that police officers perceived the elderly as a nuisance compared to any
other groups they were dealing with. With such history of conflict with the elderly
population, it soon became apparent that law enforcement was going to have the same
attitude towards the mandatory agency for investigation of elder abuse, or APS (Blakely
& Dolon, 2000).
When APS agencies emerged in 1980s, APS workers interacted with law
enforcement officers only when they had to, such as in instances where they needed
protection or access to the victim by forcing an entry. Police departments across the
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nation reported being involved in less than 10 percent of all cases of elder mistreatment.
Most police officers did recognize elder abuse as a problem in their locality, and only 20
percent of the police department reported that they had some kind of limited training
concerning elder mistreatment. Over one third of APS workers at that time reported that
law enforcement was less than somewhat helpful in investigating and preventing elder
abuse (Blakely & Dolon, 2000).
By the 1990s, although attitudes of both the police and APS workers had
improved, some other issues remained unresolved. A major problematic sphere was the
lack of training. Although most law enforcement officers expressed interest in learning
about elder abuse, training standards did not improve at all. 80 percent of law
enforcement were still not educated about the issue. This caused major problems, such as
the finding that less than one third of officers were familiar with state statutes concerning
elder mistreatment. Some study subjects reported not having knowledge of the existence
of APS agencies. Regardless, because of increases in collaboration between APS
agencies and law enforcement officers, APS workers see officers in a better light. The
latest study results indicate that APS workers found law enforcement officers to be
somewhat more than helpful in assisting with the prevention and the investigation of the
elder mistreatment (Blakely & Dolon, 2000).
Relationships between APS workers and law enforcement officers have been
found to be difficult due to role and goal conflicts. As noted before, APS workers are
there to protect the victim and are not interested in prosecution of the perpetrator. Law
enforcement's focus, on the other hand, is on collecting the evidence to successfully
prosecute. The burden of proof for an APS worker to find a victim 'in need of services' is
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based on preponderance of the evidence, whereas law enforcement mostly refuses to take
the case unless evidence shows that the abuse occurred 'beyond reasonable doubt.' APS
workers are thus often accused of failure to appropriately collect and preserve evidence,
while law enforcement officers take blame for not acknowledging the needs of the victim
(Brinig et al., 2005).
Because arrests are rare, so are the prosecutions. Again, the failure to take elder
mistreatment as a serious crime can be compared to prosecutions of child abuse and
domestic violence cases decades ago (Barber, 2008). Those rare cases that make it to
court are rarely prosecuted, because attorneys and judges are not necessarily trained to
deal with mostly incapacitated victims and lack of witnesses and evidence (Morgan &
Scott, 2003). Even dealing with the perpetrator of elder abuse has, historically, been a
new concept, as no research has been done on chances of repeating the crime. In some
cases, released perpetrators would be allowed to return to the environment of the abuse
victim. Criminal courts have, again historically, been out of touch with APS agencies and
other service providers that could potentially assist with prosecution and the prosecutor's
view of the crime (Heisler & Stiegel, 2002).
Similar to civil courts, APS agencies only provide protection as long as
protection is needed, and do not to focus on the perpetrator, but rather the victim. When
the outcome is not imprisonment of a person, but rather protection of another one or a
civil penalty, neither APS agencies nor civil courts need more than 'preponderance of
evidence' to successfully close the case (Quinn & Heisler, 2002). The increase in the
quality of relationships between APS workers and law enforcement could, besides
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positively affecting service outcomes, also result in an increase in criminal prosecutions
of perpetrators of elder mistreatment (Blakely & Dolon, 2000).
Some states are already effectively dealing with lack of prosecution and are
increasing their sentencing guidelines for elder mistreatment. States such as California,
Florida, and South Carolina are implementing sentencing enhancements for this crime,
and there is a small number of prosecuting offices nationwide that have a 'special
prosecutor' for handling such cases from the beginning to the end. Victim Witness
coordinators are also being encouraged to learn more about the issue and become
proactive in their attempts to protect this vulnerable population. Lack of communication,
however, still continues in majority of jurisdictions, as neither law enforcement nor
prosecutors are eager to cooperate with APS workers (Quinn & Heisler, 2002).
Problems with criminal prosecution of perpetrators of elder abuse should not be
contributed only to the circumstances surrounding law enforcement and courts. APS
workers lack the knowledge necessary to determine which cases are prosecutable, as well
as familiarity on how to access the available court services. A considerable amount of
APS workers are not informed on the latest legal issues and terms regarding elder
mistreatment and are paralyzed in the lack of knowledge as to where to turn for legal
assistance. A majority of such workers also are not aware of tactics of collection and
preservation of evidence. Overall, APS workers, law enforcement, and courts, and their
lack of knowledge or ability to coordinate successful and wanted case closure, are to
blame for the insignificant number of prosecutions of elder mistreatment. In order for a
case to be successfully closed, all parties have to be equally responsible, informed, and
cooperative with one another (Dunlop et al., 2000).
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Cooperation with mental health agencies.
In their investigations, as well as in their efforts to provide protective services of

any kind, APS workers are obviously very dependent on other providers of care. Doctors,
nurses, hospitals, mental health clinics, community services boards, and community
based care providers are just some participants in the process of protecting the mistreated
elderly. As we will later see in Policy Review of this thesis, goals of such agencies often
conflict with each other and with the goals of APS, making cooperation difficult and at
times impossible. Understanding each other's policies, goals, and procedures would
improve the relationship and ultimately help the mistreated elderly (Balaswamy, 2002).
One of the branches of service providers that is considered the most essential to
APS workers and their clients, respectively, come from agencies dealing with mental
health. Approximately 25 percent of all people over the age of 65 receive some type of
mental health services. For victims of elder mistreatment, this percentage increases
dramatically for several reasons. If the mistreatment is self-perpetrated (as in the case of
self-neglect), victims need mental health support to recover and find the purpose of life
again. Most self-neglectors have been previously treated for mental health disabilities. If
mistreatment is perpetrated by others, victims still are more likely to receive mental
health treatment, due to potential psychological trauma and diminished self esteem.
Mental health providers are able to reduce reoccurrences of mistreatment by treating the
cause of it or by providing therapy to improve the relationship between the perpetrator
and the victim. Because of their lack of capacity and vulnerability, mental health clients
are often referred to APS, too, thus it becomes clear that the two agencies must fully
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cooperate via collaborated efforts to provide the best services possible to such adults
(Teaster et al., 2009).
Although it is clearly one of the most important issues to explore in relation to
APS problems, the APS relationship to mental health providers has not been thoroughly
examined thus far. Only one study has been completed and published in 2009 regarding
this topic. In an effort to explore the working relationship between APS and mental
health, avgroup of researchers accomplished a survey with a low number of APS
participants. Survey questions focused on their working relationship with local mental
health providers and the results were surprising. In over 70 percent of all cases, APS
relationship to mental health providers was informal and workers cooperated only on
specific cases. Confidentiality was handled on case to case basis, and only 25 percent of
all respondents claimed to have had a formal agreement of understanding with their local
mental health agents. None of the agencies in the study reported ever receiving special
funding for collaborated efforts (Teaster et al., 2009).
Respondents in the mentioned study were asked to explain the benefits and
challenges of supportive working relationship with mental health. Goal conflicts and lack
of uniform definitions, such as what constitutes emergency, were named as top two. APS
workers also complained that mental health workers restricted access to necessary files,
hiding behind confidentiality laws, and that mental health workers refused to provide in
home assessments. Benefits of a better working relationship on both sides included better
understanding of roles and goals, improved communication and accessibility of the
service providers, and access to resources of other agencies. The number one contributing
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factor to a successful and better working relationship was cross-training (Teaster et al.,
2009).
Literature review presented in this thesis clearly suggests that elder mistreatment
is an important social issue that needs to be addressed with same concern as child abuse
or domestic violence. However, adult protective services workers, as well as other
providers of care to the elderly continue to struggle in assuming their responsibilities
because of the multiple limitations they encounter, similar to those that CPS and agencies
for the prevention and treatment of DV had to deal with a long time ago (Kohn, 2003).
Problems such as underreporting, lack of uniform definition of essential terms,
inadequate training, and conflict of goals from one agency to the next are clear indicators
that policy and laws surrounding the APS are not sufficient. When such policy and
legislature is compared to its counterparts in CPS or DV, it is clear that, indeed APS is
and continues to be "20 years behind CPS" (Mixon, 2000).
Elder mistreatment is absolutely relevant and a costly phenomenon to our society
(Lowenstein, 2009), and although it is considered a problem equal to child abuse and
domestic violence, elder mistreatment is neglected by our legislators and general public.
APS workers are now experiencing problems that were overcome by CPS and DV
workers decades ago (Mixon, 2000). In addition to insufficient and inappropriate policy
and regulations on the provision of APS, the public lacks general knowledge about elder
mistreatment and agencies necessary for successful delivery of APS often fail to
cooperate, making APS and elder mistreatment even more complicated (Balaswamy,
2002; Dunlop et al., 2000; Teaster et al., 2009).
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Chapter III

Policy and Law Review and Critique
The legal and legislative history of APS is complex and difficult to outline, thus
most researchers only briefly touched on the subject. There is not a single chronological
description of federal legislation or case law in current research (Anonymous, 2002; Otto,
2000). The next chapter of this thesis will serve as a brief review of federal legislature,
case law, Code of Virginia, and policy regarding Adult Protective Services, as they relate
to problems such as reporting, capacity, definitions, and cooperation with other agencies.
Some points described will then be compared to similar laws and policies surrounding
CPS or DV (Kohn, 2003). Laws, legislations, rules, and regulations, or lack thereof, are
major flaw in provision of APS in Virginia and nationwide, and thus must be changed or
amended without delay.
Federal law.
As already noted, federal guidelines and legislation regarding APS and elder
mistreatment is currently limited, if not non existent (Jogerst et al., 2001). The only two
federal documents that contain limited information and guidelines regarding areas
surrounding APS and elder abuse are the Older Americans Act (OAA) of 1965 and the
Social Security Act (SSA) amendment of 1975 (Dauenhauer et al., 2007). Even so, these
documents do not directly deal with the issue (Anonymous, 2002; Mixon, 1995; Mixon,
2000). Comparable to Child Abuse Prevention and Treatment Act (CAPTA) of 1974
which specifically outlines regulations in dealing with child abuse, or Violence Against
Women Act (VAWA) of 1994 which does the same for domestic violence victims,
neither OAA nor SSA can measure up. Whereas CAPT A clearly defines its goal as the
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prevention and treatment of child abuse, and VAWA specifies the guidelines for
domestic violence cases, OAA and SSA deal with issues separate from elder
mistreatment, and mention such concept only in provision (Anonymous, 2002; Breaux &
· Hatch, 2003; Mixon, 2000).
Older Americans Act.
OAA was first enacted in 1965. In its original form, this act did not address any
specific issues but rather covered a broad field of concerns regarding elderly population
in United States. The main purpose of this legislation was the creation of Administration
on Aging, which mandated agencies with the mission of increasing independence and
decreasing vulnerability of the elderly (Anonymous, 2002; Mixon, 1995). The Act has
seven titles, appropriated as follows:
Title I - Declaration of Objectives
Title II - Establishment of Administration of Aging
Title II - Grants for State and Community Programs on Aging
Title IV - Research, Training, Demonstrations
Title V - Community Services Employment for Older Americans
Title VI- Grants for Native Americans
Title VII - Vulnerable Elder Rights Protection (O' Shaughnessy, 2009)
Although each act is helpful to elderly population in general, its use for APS
purposes is limited to the last act. Title VII of OAA called "Vulnerable Elder Rights
Protection Activitief' did not become a part of this legislation until 1992 (Mixon, 1995).
It is further divided into two sub-titles, one allowing the creation and maintenance of
Long Term Care Ombudsman (LTCO) Program for the elderly and the other one
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requiring states to be proactive in the prevention of elder mistreatment. LTCO's primary
responsibility is to investigate complaints of the elderly institutionalized in long-term
care facilities such as nursing homes and adult group homes (O'Shaughnessy, 2009;
Roby & Sullivan, 2000). If the elderly victim is not in a long-term care facility, LTCOs
are not allowed to respond (VDSS APS Policy Manual, 2009). As mentioned earlier, the
latter part of Title VII of OAA requires states to raise public awareness regarding elder
abuse, neglect, and exploitation in order to utilize proactive prevention of the same
(O'Shaughnessy, 2009). In other words, there is not a single sentence of OAA that deals
directly with elder mistreatment after it already occurred (Anonymous, 2002).
Even so, LTCO and prevention programs are still, when utilized and funded
properly, extremely helpful to APS workers. LTCOs are mandated to accompany and
assist APS workers in all investigations involving residents of long-term care facilities
(Roby & Sullivan, 2000), and are often a very good resource of knowledge regarding
facilities policies and procedures. Prevention programs and coalitions, such as National
Center for Prevention of Elder Abuse (NCPEA) are successful in their efforts of advising
the general population that this problem is existent and relevant (Dunlop et al., 2000).
However, even those two programs are extremely underfunded (Breaux & Hatch, 2003)
when compared to other programs allowed by OAA, as seen from the Figure 4, taken
from National Health Policy Forum. The figure is descriptive of funding of OAA Titles
in FY 2009 during which time OAA budget totaled $2.272 billion (O'Shaughnessy,
2009).
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Social Security Act.
As indicated previously, besides OAA, there is only one other legislation

marginally dealing with elder mistreatment and APS. Much more broad and complicated
than OAA, SSA was signed by President Roosevelt in 1935, with its original purpose of
ensuring each American has proper retirement. By 1965, the Act was amended to provide
health insurance for older Americans; Medicare was created (Dauenhauer et al., 2007;
Lowenstein, 2009). Just like OAA, SSA is very helpful to elderly in general, but when it
comes to mistreatment in particular, the additions to address this did not occur until 1975,
when Title XX was added to the Act (Anonymous, 2002; Daly & Jogerst, 2001).
Title XX of SSA, is in fact the only part that mentions mistreatment of elders. It
deals only with issues in budgetary and funding ways; Title XX outlines state
appropriations. Under this title, each state is allotted a Social Services Block Grant
(SSBG), which is used to fund multitude of problems. SSA does not limit this grant to
elder mistreatment, thus other agencies are using this money for their purposes as well
(Anonymous, 2002; Otto, 2000). Knowing that only 2 percent of money used for CPS is
used for APS, the general idea of how SSBG is appropriated can be established (Anthony
et al., 2009). States have discretion in allocating this grant to any one of 29 categories and
are not required to use any of it for APS purposes. In 1999, only 29 states used part of
SSBG to fund APS (Anonymous, 2002). Even in those 29 states, at times, only 4 percent
of SSBG was used for APS purposes (Otto, 2000).
Besides OAA and SSA, the only other piece of legislation that has ever been
written is the Elder Justice Act. Created in the early 2000s by Louisiana Senator John
Breaux, EJA was last introduced and read twice to Senate on April 2, 2009, but has thus
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far not been signed into legislation (Elder Justice Act, 2009). The need for EJA to be
voted on is obvious, as even though 500,000 cases of elder abuse are reported annually,
there is not a single full time position in the federal government that has remotely
anything to do with this fact. More than a third of a century has passed since the last bill
addressing this issue was passed, and whereas other types of family and personal violence
are under strict guidelines from federal government, APS workers lack the legislation to
make their work uniform, consistent, and standardized (Breaux & Hatch, 2003). The EJA
will be discussed in detail in Chapter IV of this thesis.
The apparent lack of federal legislation and guidelines is hindering APS workers'
attempts to fulfill their duties. They are forced to rely on local ordinances, state codes,
and easily misinterpreted policy manuals in order to provide protection to the victims
(Jogerst et al., 2004; Krienert et al., 2009; Otto, 2000). As if deficiency in uniformity
from one office to another is not difficult enough, cross-jurisdictional cases are nearly
impossible to deal with. In some cases APS is not even housed within the same agency
from one state to another (Goodrich, 1997; Otto, 2000; Teaster, 2000). Because of the
lack of federal legislation, APS is also forced to share a budget with other agencies
(Anonymous, 2002; Otto, 2000), which results in APS receiving only 2 percent of what is
spend on CPS and 30 percent of what is spent on domestic violence (Antohny et al.,
2009). APS on the federal level is in great need of transformation, and passing of EJA
would be a beginning to a plausible solution of many problems APS workers and
mistreated elderly face (Breaux & Hatch, 2003).
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Case law.
Just as it is the case with every other relevant guidance to APS workers, case law
on elder mistreatment is very difficult to find, mainly because there is not an abundance
of it. Reasons for this are many. To begin with, most elder mistreatment cases are not
reported, and even those that have been, are rarely heard in courts. As already mentioned,
it is not easy to establish burden of proof for such cases, as the victims are often
incapacitated. Furthermore, financial viability and lack of knowledge and sensitivity
about the issue often deters justice workers from taking such cases. Those cases that are
in existence are sorted under other headings, keywords, and case laws, such as 'domestic
violence' or 'fraud' and are as such difficult to trace (Stiegel, 2000).
Case laws are important to this study and to APS field in general because they
establish guidelines for future unsolved questions. Current policy is vague and not clearly
defined, and APS workers and attorneys behind them have to rely on previous cases in
order to protect the mistreated elderly in an appropriate manner (Stiegel, 2000). As such,
case laws should be publicized, explained, available to APS workers, as well as more
accessible in literature.
Most notable cases and case laws stem from proceedings in California, where
Elder Abuse and Dependent Adult Civil Protection Act (EADACPA) is in effect (Luu &
Liang, 2005). This is the only act in United States that addresses the intention of the
perpetrator. Under EADACPA, perpetrators of elder mistreatments are held responsible
in several financial ways. Since enactment of this Act, victims in California have been
much more influenced to report abuse and lawyers to prosecute it. If the victim wins the
case, the perpetrator, under EADACPA, is responsible for attorney fees and damages

45

APS: Neglected Agency in Need of Transformation

(such as pain and suffering) awarded to the victim or the family if the victim is deceased.
To sustain fairness, EADACPA mandates attorneys to go beyond showing preponderance
of evidence that abuse occurred. In order to win an elder mistreatment case in California,
the attorney must show 'clear and convincing evidence' that mistreatment occurred
instead (Hankin, 1996; Luu & Liang, 2005).
California's legislation is the one that other states should model theirs after, even
when it comes to other aspects of elder mistreatment. Right after enacting EADACPA,
law clearly defining mental capacity and establishing guidelines for assessing it, was
passed. The Due Process in Competence Determinations Act (DPCDA) not only provided
courts with a clear definition of 'incapacitated person' - it also allowed for 'undue
influence' - a concept that most other states do not consider an incapacitating factor
(Hankin, 1996; Luu & Liang, 2005). As shown in the literature review, assessing the
capacity of elders by APS workers lacks uniformity across the board, which poses
significant problems in the delivery of protective services to elders. Passing legislation
similar to DPCDA in other states would be extremely beneficial in preventing those
problems (Luu & Liang, 2005).
Because of a lack of similar legislation in other states, this author was unable to
find case law pertaining to any other jurisdiction but California. Five major cases, most of
which challenged or supported EADACPA or DPCDA, are presented here in order to
show that federal legislation is needed or more specific laws must be passed in other
states to deal with issues such as the rights of victims, capacity, definition, and
prosecution of the offenders. The fact that the most famous cases stem from proceedings
in California speaks directly to the theory that passage of laws dealing with elder

46

APS: Neglected Agency in Need of Transformation

mistreatment (such as EADACPA or DPCDA) increases the chances of case making it to
court.
I. People V. Heitzman (1994) was a landmark case in the sense that it established
a portion of criteria for one to be considered a perpetrator of elder abuse. It was also the
first case to define 'legal duty to report' mistreatment of an elderly person. Susan
Heitzman was named a defendant in the case of fatal neglect of her father, although she
was not his caregiver at the time of neglect or death. The People established that Ms.
Heitzman knew that her father was neglected by two of her siblings, but did her failure to
report this neglect hold her criminally liable for his death? According to California
Supreme Court, Ms. Heitzman was not legally obligated to report elder mistreatment, as
she was neither the victim's caregiver, nor a member of a special group of mandated
reporters (law enforcement, health practitioners, APS employees, etc.). Her two brothers,
who were the assumed caregivers of the victim, were successfully prosecuted, but the
Supreme Court overturned lower court's decision to hold Ms. Heitzman criminally liable
for her father's death. All charges against her were dismissed (People v. Heitzman. 1994).
When comparing this case law to statutes outlined in Code of Virginia, two issues
are of importance in this case. Does a perpetrator need to be a caregiver? Does an action
of observing the crime of elder mistreatment legally obligate one to report it? It is clear
that the courts of California disagree, and as it will later be explained, Virginia is of the
same opinion. It is important to note that at the time, neither EADACPA nor DPCDA
were established (Hankin, 1996).
2. Delaney v. Baker (1999) was a case based upon newly passed EADACPA.
Prior to Delaney, the perpetrators of elder mistreatment in institutionalized settings in
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California were able to plead to a lower charge of 'professional negligence' and receive
lesser civil penalty. Delaney was a daughter of an 88-year old woman who became a
victim of neglect by the staff of the nursing home she was placed in, and even after
repeated complaints by Delaney and other relatives, the result of continuous neglect was
fatal. The victim's family, headed by Ms. Delaney, sued the nursing home and its
administrators in civil court, asking to be awarded damages for pain and suffering as well
as attorney fees she was entitled to under EADACPA. Defendants used the argument that
they are merely guilty of 'professional negligence' which would not result in the awards
Ms. Delaney was requesting. The trial jury ruled in Ms. Delaney's favor indicating that
status of a licensed health professional does not exempt one from being held liable for
'reckless neglect' that resulted in death. The Supreme Court of California affirmed the
trial court's decision (Delaney v. Baker, 1999).
Seemingly, EADACPA served its purpose in Delaney v. Baker, as the
perpetrators of elder mistreatment were penalized civilly and the victim's family received
retribution for the pain and suffering of their loved one. The fact that the case was
brought to trial could be considered a success in and of itself- as mentioned previously,
most elder mistreatment cases do not because of hesitance by justice workers to prosecute
mostly prominent health officials (Roby & Sullivan, 2000). However, when this case is
considered in a greater scheme of ideas, it seems that all the Supreme Court of California
did was established a monetary value for Ms. Delaney's mother's life. No attempts were
made to prosecute defendants in criminal court.
3. Mack v. Soung (2000) is Delaney's immediate successor and a very similar
case. Mack was a plaintiff representing a family of Girtha Mack who passed away under

48

APS: Neglected Agency in Need of Transformation

the negligent care of her physican Dr. Soung, who oversaw all the residents of a nursing
home Ms. Mack was placed in. The victim in this case not only developed untreatable
Stage III decubitus ulcers due to the caretaker's negligence, Dr. Soung also denied access
to her family and refused to allow her to go into the hospital, claiming that the her needs
can be met at the nursing home. Ms. Mack passed away as a result of this refusal. Dr.
Soung argued that he cannot be held liable for elder mistreatment because of his status as
a licensed health care provider. The trial court, in this case, agreed. Such decision was
reversed by California Supreme Court, based on the previous Delaney case law (Mack v.
Soung, 2000). Just like Delaney, the case was never criminally prosecuted. Dr. Lian
Soung continues to be a practicing physician in Stockton, California.
4. David v. Hermann (2005), seemingly unrelated to elder mistreatment, is the
only case that briefly touches on issue of the 'undue influence' perpetrators can exercise
over their victims to obtain control over their finances or wills (Madoff, 1997). In this
particular case, Ms. David and Ms. Hermann were both daughters of Mrs. and Mr. Alters
who, due to a family feud, awarded more to Ms. Hermann than Ms. David. Ms. David
appealed their will, claiming that Ms. Hermann used 'undue influence' and fraud to
convince her parents into leaving her most of their belongings. Ms. David won in trial
court, and Supreme Court of California affirmed this decision, defining 'undue influence'
for the first time in legal terms (David v. Herman, 2005).

This case is very important to

APS and the issue of elder mistreatment in general, as it shows that one can be fully
capacitated and still make decisions they would be opposed to, had it not been for
influence from another person, mainly the perpetrator (Madoff, 1997). In domestic
violence cases, it is understood that the victim often protects the perpetrator because of
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'undue influence' and workers must take this into consideration. When it comes to APS,
however, most states leave it to the discretion of worker whether to decide 'undue
influence' to even be considered as an incapacitating factor (Brinig et al., 2005;
O'Connor, 2009; Quinn et al, 2002). Code of Virginia does not deem 'undue influence'
incapacitating condition in mistreated elders (Code of Virginia, §63.2-1606).
5. Gdowski v. Gdowski (2009) is the most recent case and probably the most
relevant to daily work of APS employees. In this case, Diana Gdowski was alleged to
have physically abused her father Michael Gdowski, on several occasions. When Mr.
Gdowski was granted a temporary protective order prohibiting Ms. Gdowski of contact
with her father, she filed an appeal stating that Mr. Gdowski was in no imminent danger
from her. The trial court ruled in favor of Mr. Gdowski, and the Supreme Court of
California upheld that decision, indicating that a protective order can be based on the
preponderance of evidence that abuse has occurred in the past ( Gdowski v. Gdowski,
2009).
The importance in this case law is in its wording. Whereas previous to this case it
was presumed that abuse must be current in order for victim to be protected, Gdowski
(2009) clearly shows that past abuse is relevant. Another previous assumption was that
clear and convincing evidence that abuse occurred must be present for a protective order
to take effect. Gdowski found that a preponderance of evidence is enough. This is not the
case in most states, including Virginia, in order to petition the court to obtain a protective
order, the worker must show that the victim is at imminent risk of harm (Code of
Virginia, §63.2-1606).
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As mentioned previously, the five cases noted above are the ones most related to
the issue at hand, and they are very useful in evaluating the purpose of California's
EADACPA. California is not the only state with its own legislation concerning elder
abuse, but EADACPA is the most recognized state Act in literature (Luu & Liang, 2005),
and for purpose of this thesis will be evaluated as such. Based on the successes and
failures of EADACPA, should Virginia law makers propose similar legislation?

By

looking at a timeline of case laws and its dispositions, it should be clear that EADACPA
is a very helpful piece of legislation. Out of five cases mentioned, only one - People v.
Heitzman was resolved in favor of alleged the perpetrator. The rest of them, from
Delaney and its successor, to Gdowski set precedence for new and creative ideas on how
to protect the victim and penalize the perpetrator.
Because of case laws that were based on EADACPA, health professionals can
now be held liable for elder mistreatment (Delaney v. Baker, 1999; Mack v. Soung,
2000), APS workers are allowed to consider 'undue influence' when assessing victim's
capacity (David v. Hermann, 2005), and protective order guidelines are not as strict and
based on time of abuse (Gdowski v. Gdowski, 2009). EADACPA then fills its duty as it
civilly protects elderly (Luu & Liang, 2005). Not even in California, however, is there a
law that does the same in criminal court. The first step at taking elder mistreatment as
seriously as child abuse, have been taken in this state, and other states should follow the
example.

The Code of Virginia and Virginia Department of Social Services Policy.
Most of Adult Protective Services Policy, as it was established by Virginia
Department of Social Services (VDSS), is based upon different sections of The Code of
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Virginia, thus the two are grouped together for the purpose of explaining this state's
policy and practices regarding elder mistreatment. For the purpose of this thesis, only the
topics such as dealing with reporting and defining of elder abuse, establishing validity
criteria, extent of protection, and cooperation with other relevant agencies will be
explored within the two legal documents. These topics have been established as relevant
in previous parts of this thesis, and it was also described how such issues need to change
to better the provision of protective services to mistreated elders.
Virginia was one of the first states to establish APS (Teaster, 2000). In 1974, The
Code of Virginia mandated each LDSS with creation of APS unit. Such unit is to be
locally administered but supervised by Commissioner of VDSS, and is to serve
mistreated adults that are either 60 years of age or older or between 18 and 59 and
incapacitated. Adults who fit those criteria, in addition, have to agree to accept services
offered (Code of Virginia, §63.2-1605). Several parts of this definition are important and
relevant to this study, but in order for APS to even consider a case, it has to, of course, be
reported (Code of Virginia, §63.2-1606). APS work consists of several essential steps,
and while attempting to perform the same, APS workers are faced with several distinct
problems. The steps in APS, from the intake process until the closure of the case, are
presented Figure 5.
Reporting.
Guidelines for mandatory and voluntary reporting are defined in §63 .2-1606 of
Code of Virginia. VDSS APS Manual further explains the issue in detail. There are two
types of reporters: mandatory, which includes APS workers, and voluntary which
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includes self-reporting (VDSS APS Policy Manual, 2009). The Code defines mandatory
reporters as:
any licensed, certified, or registered health care professional, including
mental health workers, EMS, personal care services, etc. as well as the
support staff of the agency in question (even administrative positions)
any person appointed as a guardian or conservator to the alleged victim
any law enforcement officer
any person providing for compensation care to the alleged victim (Code
of Virginia, §63.2-1606).
The Code clearly does not mandate APS workers to report abuse. However, all
social services employees, including APS workers and benefits staff, are legally bound to
report elder mistreatment (VDSS APS Policy Manual, 2009). Voluntary reporters are
persons who are encouraged, but not bound, to report abuse and can include victims or
perpetrators themselves. Every citizen is considered a voluntary reporter. What separates
mandated reporters from voluntary ones is not the reporting itself, but rather failure to do
so. Just like it is the case with California (Hankin, 1996), Virginia does not find it
criminal in nature to observe elder mistreatment and not attempt to stop it, in either case.
However, mandated reporters risk their licenses and can be charged $500 for first failure
to report and receive a penalty of "not less than $100 or more than $1000 for any
subsequent failure" (Code of Virginia, §63.2-1606).
Reasons for failure to make reporting elder mistreatment mandatory in state of
Virginia are unknown, but some sources indicate that there are two main issues at hand.
Opponents of universal mandatory reporting laws claim that such rules belittle elderly in
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a sense that their right to choose is taken away. If the elderly feel like reporting abuse,
they will, according to this theory, and no other person should be involved unless it is a
trained professional (Roby & Sullivan, 2000). The argument is essentially valid, but
when the capacity of the victim is considered, it cannot be applied. As we will later
discover, in order to receive protective services, one has to lack the capacity to protect
themselves (Code of Virginia, §63.2-1606). If they lack the capacity to protect
themselves, they should be considered incapacitated when it comes to seeking such
protection.
Another argument against universal mandatory laws is that they will essentially
place health officials, law enforcement, paid staff, and professionals on same
accountability level as everybody else. Current mandatory reporters are mandated to
report elder mistreatment because they are held at higher moral standard, and it is part of
their professional duty to provide protection to the indigent and needy. The rest of the
population, plain and simple, does not have a legal obligation to report because it is not
their job to care (People v. Heitzmann, 1994). This argument, too, is seemingly valid.
However, even if reporting becomes universally mandatory, professionals can still be
held at higher moral and professional standards, as they have more to lose than the rest of
the population. Imposing regular failure to report fines on the regular population, and
adding additional discipline such as loosing a license for professionals, would easily
solve such problems.
Intake.
When a report is received by an APS intake staff, several criteria need to be
considered in order for it to be valid:
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the alleged victim needs to be alive, over 60 or incapacitated,
identifiable, and easily located
the agency receiving report must have the jurisdiction over it
circumstances reported need to indicate abuse, neglect or exploitation

Each of the three is carefully considered, and if any one is missing, the report is
considered invalid and the worker taking it can choose to refer it to another agency or do
nothing with it (VDSS APS Policy Manual, 2009).
Age and capacity, as reported, are the first things to be considered. If the person is
over 60 years of age, they qualify for services regardless of capacity or lack there of. For
adults under 60, the reporter must suggest that they are incapacitated in some form and
unable to protect themselves. The Code does not provide a clear definition of capacity,
but The Policy states that incapacitated adult means one that suffers from a cause of
mental or physical ailment, old age or disability to the extent that such cause is
preventing this adult from making informed and well reasoned decisions about his or her
wellbeing. The Policy also states that incapacity for this purpose does not have to be
established by the courts but rather assessed by the APS intake worker (VDSS APS
Policy Manual, 2009).
There is not much interpretation when it comes to the definition capacity of the
alleged victim. However, APS intake workers are allowed to exercise a lot of discretion
when deciding whether the reported victim is considered capacitated or not (Brinig et al.,
2005; O'Connor et al, 2009). It is essential to note here that 1. the intake worker is
assessing the victim's capacity based solely on reporter's description of it, 2. if the intake
worker determines that the victim is capacitated, the case will never reach the APS
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worker and the alleged victim may never be seen (VDSS APS Policy Manual). As
already noted, 'undue influence' is most of the time not even considered (Hankin, 1996;
O'Connor et al., 2009). To summarize, although it may seem that the definition is very
clear, the capacity of the victim can be observed and interpreted differently, and APS
should not have to rely on reporter's assessment of it in determining whether to take the
case or not.
Furthermore, the first criterion is straightforward but also extremely limiting. By
focusing on a specific client and his or her needs, APS is practicing victim-focused
philosophy, and not including the perpetrator in the investigation unless it is going to
benefit the victim. Penalizing the perpetrator for elder mistreatment is not the goal of
APS. Protecting the victim who is unable to self-protect is (Dunlop et al., 2000; Teaster,
2000). In order to do this, the victim has to be alive and identifiable - the APS worker has
to be able to find the victim (VDSS APS Policy Manual, 2009).
Such criterion unfortunately excludes many groups and situations. APS workers
are not allowed to take complaints about any group homes, regardless of how bad the
environment and situation is, unless such reports are client-specific (VDSS APS Policy
Manual, 2009). In other words, if a reporter is failing to provide the name of the
mistreated resident of a nursing or a group home, and is instead claiming that several
residents are being mistreated, APS cannot take the case.
First criterion calls for APS to establish the identity and location of the adult
before accepting the report as valid (Code of Virginia, §63.2-1605). Because of this, the
homeless population, regardless of their capacity or level of mistreatment, does not
qualify for protective services, as they are mostly 'unidentifiable' and most of the time
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cannot be located. In training seminars and social gatherings of APS workers, one of the
most common stories to be heard is about a reporter calling to report that 'a crazy person
roaming around town' is being conned out their money. The public is not expected to
know why APS refuses to respond to such situation. Due to the lack of general
knowledge regarding APS guidelines, thus the APS reputation is not a very good one
(Payne et al., 2008).
Because APS focus is on protecting a specific victim, APS workers do not have
jurisdiction over investigating death due to mistreatment (VDSS APS Policy Manual,
2009). A deceased person is not at risk of being mistreated, and thus does not require
protective services. Regardless of the level or length of mistreatment, or obvious lack of
capacity, all APS workers can do in such cases is forward the report to other agencies,
such as law enforcement or the medical examiner (Code of Virginia, §63.2-1605).
Under the same philosophy, elders that have been abused at one time, but are
removed from harmful environment at the time of the report and their safety is
guaranteed in the foreseeable future, do not qualify for APS (VDSS APS Policy Manual,
2009). For example, if a victim develops pressure ulcers as a result of neglect of nursing
home she resides in, and the victim relatives move her from another nursing home, she is
no longer at risk, and is thus ineligible for APS. Due to the goal conflict and lack of
cooperation between the agencies (Balaswamy, 2002), most service providers do not
know this and get frustrated when they receive the letter that their report was invalid.
Investigation.
If the report is found to be valid by the intake staff, meaning that it met all the
validity criteria as outlined in The Policy, the report must be forwarded to APS workers
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to open an investigation (Code of Virginia, §63.2-1605). Upon receipt of a report of elder
mistreatment, APS workers must make reasonable efforts to initiate an investigation
within 24 hours, and must make an attempt to interview the victim within 5 days.
Investigations consist of record reviews, collection of evidence, interviewing of all
involved, and consult with other agencies if needed (VDSS APS Policy Manual, 2009).
Depending on the nature and location of the mistreatment, APS must notify certain other
agencies with jurisdiction over the circumstances ( Code of Virginia, §63 .2-1606).
APS workers are required to notify law enforcement of jurisdiction only in cases
of criminal activity surrounding mistreatment, criminal abuse and neglect (when the
victim suffers serious bodily injury), and sexual abuse (Code of Virginia, §63.2-1605).
Although such agencies must receive the report, neither The Code nor The Policy
requires law enforcement to investigate it, and their response depends solely on that
agencies' policy and procedures. In other words, even if APS determines that a report is
valid and needs to be further investigated, law enforcement does not have to agree with
that assessment. Such barriers create problems for the APS worker during the
investigation, but also in the general relationship with law enforcement. Goal conflict is
confused for failure to cooperate (Balaswamy, 2002).
Similarly, lack of knowledge of APS policy and procedures can create conflict
between the agencies (Balaswamy, 2002; Dunlop et al., 2000), especially when it comes
to the records sharing. Review of records regarding the victim, whether such records are
criminal or medical, is often a necessary step in investigating elder mistreatment. All
mandated reporters, regardless of whether they made a report, are required to turn any
relevant records over to requesting APS worker (Code of Virginia, §63.2-1606).
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However, confidentiality is valued highly. In this author's experience, in the entire year
of 2009, 'each time records were requested from health, mental health, or law enforcement
agencies, one of the following occurred:
important information relevant to investigation (names, DOBs,
addresses) was omitted via permanent black marker
records took several weeks to be delivered, as a special request in writing
had to be made or records had to be picked up in person
providers refused to release records, altogether because of their belief that
they are confidential in every situation or because their belief that they
are not relevant to an APS investigation.
Records are often essential to successful closure of investigation, but so is the time
obtaining them. The above problems could be eliminated if APS educated the
cooperating agencies on their required duties to release them without questioning. CPS
solved this problem a long time ago, and the intentions of this department are not
questioned by the releasing party. Creation of Multi Disciplinary Teams assisted in
resolving this particular conflict between CPS and relevant agencies, and could, as it will
later be discussed, potentially aide resolving the same problem with APS (Glick, 2005;
Teaster et al., 2003).
Even when the situation does not call for involvement of other agencies, APS
continues to face many problems when investigating elder mistreatment. Some problems
deal with the limitation of worker's power and authority (Este, 2007). For example, CPS
workers do not require permission to access the victim, as long as the victim is
considered at risk of harm. If a CPS worker responds to a call of neglect and the parent is
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refusing to allow access to the child, the CPS worker may break in or call law
enforcement to use force (Code of Virginia, §63.2-1517). If APS workers are denied
access to the victim, the circuit court must be petitioned and an order must be signed by a
presiding judge, allowing entry or access to the victim by the APS ( Code of Virginia,
§63.2-1605), a proceeding that takes too much time which could be judgmental to the
safety of mistreated adult.
Lack of training of APS workers and others, can obstruct the ability of a worker to
successfully complete the investigation (Blakeley et al, 2000; Johnson, 2002; Teaster et
al., 2009). Victims in cases of elder mistreatment are often incapacitated and sometimes
refuse to cooperate with APS workers. Due to such conditions it would be desirable that
the mistreated elderly are interviewed by a trained professional (Heisler & Stiegel, 2002).
In this author's experience, another factor plays an important role in hindering the
investigative process: lack of resources or budget to afford expensive tests or equipment
for the collection or processing of evidence. As already presented, APS receives a
minimal percentage of what CPS receives (Anthony et al., 2009) and is thus unable to
bear the costs of sometimes necessary forensic tests or protective devices. Besides being
expensive, the technology used in the APS field is sometimes inaccessible or even non
existent, as APS continues to be behind all other modernized fields of protective services
(Mixon, 2000).
Provision of APS.
Within 45 days of initiation of the investigation, the APS worker assigned to a
case must make a disposition of findings based on the preponderance of evidence
collected. Because the field of APS is victim-oriented and not interested in the
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prosecution of the perpetrator, the disposition cannot be 'founded' like in the case of
CPS, as 'founded' indicates that abuse occurred but not that the victim needs protection.
If an investigation is opened and it uncovers that the initial report was wrong or the
validity criteria was not met, a disposition of 'invalid' can be given (VDSS APS Policy
Manual, 2009). The following are other allowed dispositions and their explanations.
1. The case is disposed of as "Unfounded" when there is a preponderance of
evidence indicating that mistreatment did not occur. In such situations, the APS
worker will close the case without further inquiry or refer the case to another
relevant agency. Protective services cannot, under any circumstances, be
provided.
2. The "Need for Protective Services No Longer Exists" disposition is given when,
although the preponderance of evidence shows that mistreatment occurred at one
time, the risk factor was removed (i.e. perpetrator was permanently removed,
victim relocated to a hazard-free environment, etc.) and the victim no longer
requires APS to act on their behalf. Such disposition is also given if the victim
dies, and even if the cause of death is mistreatment, APS has to close the case.
3. If the preponderance of evidence indicates that mistreatment occurred, and the
victim's safety warrants outside protection, one of the two dispositions can be
given:
a. "Needs Protective Services and Accepts" in which case APS will provide
necessary services, via voluntary or involuntary means, or refer the adult
to another agency for the provision of the same, or
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b. "Needs Protective Services and Refuses" where the alleged victim is
found to be in need of protection but refuses the same, and if APS has no
doubt that such refusal was based on reasonable thinking and informed
decision, the case must be closed (VDSS APS Policy Manual, 2009).
The issues with such dispositions are apparent when compared to child welfare,

where the case can either be 'founded' or 'unfounded' as the mistreatment either
occurred or it did not (Code of Virginia, §63.2-1505). Even if we focus on the victim
only, it is important to determine and state this fact. Two criticisms worth mentioning
have to do with the refusal of clients to agree to services, and the disposition that clients
no longer require services because they are deceased or removed from the situation.
If questionable, capacity, in the sense of the provision of APS, must be
determined by an evaluation ordered by the circuit court, and is not left up to the worker
to decide, as it is in the intake process (VDSS APS Policy Manual, 2009). This author
agrees that the adult should be able to refuse services, given that he or she has capacity to
do so. However, if one is found capacitated enough to protect themselves at APS intake, a
timely and costly investigation becomes unnecessary. Using the same argument, if the
victim is refusing services that are going to stop mistreatment and prevent it from
occurring in future, what was the purpose of stating that mistreatment occurred in the first
place? Spending money and time on an investigation that will not protect the victim or
penalize the perpetrator seems pointless.
The disposition of 'No Longer in Need of APS' is made when its determined that
mistreatment occurred at one time but is unlikely to occur again because either the
perpetrator or the victim is removed from the equation (VDSS APS Policy Manual,
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2009). Whether the abuse occurred or not, then, becomes irrelevant. The victim is not
receiving APS necessary for dealing with mistreatment on both the physical and
psychological levels. The perpetrator is free to reoffend against other victims. If the
mistreated victim is removed from a nursing home to escape further mistreatment by a
staff member, APS workers must close the case, even though other residents are at the
potential risk of mistreatment.
Finally, even if the case is disposed of by 'Needs APS and Accepts' the service
availability to protect this vulnerable population is very limited, as the APS budget is
minimal (Anthony et al., 2009). Institutionalization should be the last option considered,
but it is often necessary due to lack of other options. Workers and victims are often
forced to consider other source of funding, such as Medicaid or Medicare, or even private
funds, especially in cases of involuntary APS (Otto, 2000; Roby & Sullivan, 2000).
As evident from this chapter, lack of clear guidance and problems with current
policy are present on each legislative level and during each step of provision of APS.
While some states have advanced to fighting for the rights of mistreated elderly in civil
courts, others areas, such as criminalizing the phenomenon, are continually neglected by
our government. The fact that elder mistreatment continues to be the only type of
personal violence that does not have its own federal legislation shows that the elderly are
not a priority (Anonymous, 2002; Breaux & Hatch, 2003; Mixon, 2000).
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Chapter IV

Policy Recommendation
Case examples.
Besides showing complete lack of coverage or solution under any law, policy, or
legislation related to APS, the following two cases, as experienced by the author in the
field of APS, clearly indicate goal conflict between APS and other service providers.
Studies on such topics are seldom, and although no research is provided to show that this
issue is prevalent among APS providing agencies, the issue of goal conflict has been
discussed in multiple seminars and among many APS workers. Each example shows a
different failure of legislation and policy to protect this vulnerable societal group. The
purpose of the next chapter of this thesis is to recommend policy and legislation changes
that will prevent the mistakes and problems encountered by APS staff working on two
case examples.
Mrs. Jones was a 68 year old African-American female who, after losing an adult
daughter to leukemia, started living alone. For two years, Ms. Jones remained
capacitated, but was very antisocial and remained isolated in her home at all times. She
continually refused all help from multiple agencies, including Meals on Wheels, LDSS,
and local Community Services Board (CSB), and her physical and mental health
persistently deteriorated. Her only living relative lived out of state and the only person
she saw on a weekly basis was her neighbor who sometimes brought her food.
After two years of providers' attempts to assist Ms. Jones, most everybody was
waiting for her to decompensate enough to be proclaimed incapacitated, and she finally
did. In the early hours of one morning during a cold winter day, after she refused to let
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her neighbor into the house for almost two weeks, Ms. Jones was observed, by her
neighbor, walking up and down the driveway barefoot throwing pieces of food into the
snow. APS was called, along with the local Sheriff's Office and when four deputies and
two social workers responded, Ms. Jones behavior was assessed to be a threat to herself
and others, and Emergency Custody Order (ECO) was issued by a local magistrate.
Deputies had to break into the house and physically restrain Ms. Jones in order to
transport her to a local hospital for further assessment and hopeful treatment through
Temporary Detention Order (TDO).
Ms. Jones was transported to a local emergency room and CSB emergency staff
was called to determine if she is committable to a mental institution. Upon her arrival,
she was delusional, paranoid, violent, and had constant visual and audio hallucinations.
As in most such cases, medical screening was performed and it was determined that Ms.
Jones suffered from Urinary Tract Infection as well as untreated diabetes. Neither
condition was immediately dangerous to her health, thus Ms. Jones was not to be
admitted to the inpatient unit of the hospital. Mental screening was then preformed, with
no insight into this client's history. To everybody present, it was clear that Ms. Jones was
exhibiting symptoms; however, the screening team was unable to place her into a mental
institution because the delusions, hallucinations, violent behaviors, and paranoia could
have been the indicators of UTI or diabetes.
In other words, the regular hospital was not going to admit this patient because of
her symptoms of mental illness, but mental institutions were refusing admission as well,
because such symptoms could be due to a physical ailment. Social workers were granted
one ECO extension, thus deputies were able to hold Ms. Jones in custody for 6 hours
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total. Ms. Jones did not ask to go home until two hours after the extension expired. After
8 hours of attempts by multiple service providers to protect Ms. Jones from harming
herself or others, social workers had to allow her to go home. On her way back, Ms.
Jones continued making threats and talking to her deceased daughter.
Another case used as a subject of this study, Mr. Brown, was 74 years old.
Mentally, he was fully capacitated, but physically he suffered from many ailments
including diabetes and partial paralysis due to a stroke. This client resided in a one
bedroom trailer infected with cockroaches, rats, and dogs. With him was his intellectually
disabled 40-year-old son, and just like Ms. Jones, Mr. Brown had an underdeveloped
support system. Mr. Brown went months without medications and days without food.
Due to his paralysis, he was also incontinent daily. Nobody came in to clean or care for
Mr. Brown.
APS workers in this case had preponderance of evidence that Mr. Brown was
being financially exploited by his landlord and his son, jointly. At first, Mr. Brown
refused all services APS had to offer, and being as mentally capacitated as he was, he had
that right. The undue influence his perpetrators exercised over him did not qualify him to
be proclaimed incapacitated in court. He was a very intelligent man, and any time author
would threaten with court order that would force him to accept services, Mr. Brown
would state that he knows that he has a right to die if he wants to, as long as he
understands the consequences of his behavior. Eventually, he agreed to Meals on Wheels
but that solved only one aspect of his problems. Although he now had food, Mr. Brown
continued on living in a cockroach and dog infected household, laying in his own urine
and feces, chewing tobacco, and not taking medication that would stabilize his physical
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health. As risky as such behavior sound, Mr. Brown had a right to exercise it. He
continued on being financially exploited as well.
After months and months of living in this manner, and under pressure from APS
workers, Mr. Brown finally agreed to receive personal care services, which entails a
Certified Nursing Assistant helping patient with their Activities of Daily Living (bathing,
dressing, toileting, etc.) for three hours a day. APS workers contacted 7 local agencies
that provide this service, all of whom refused to send their workers out for two simple
and valid reasons: Mr. Brown's residence was unsafe and full of hazards, and Mr.
Brown's son was sexually suggestive. Mr. Brown refused to deal with either problem and
continued on living the way he did for another six months.
After this, Mr. Brown finally agreed to go into the nursing home. At that point, he
has already developed Stage II pressure ulcers. Three months after the placement, Mr.
Brown passed away while under care of the said nursing home. His death, although
premature and due to questionable factors, was never investigated.
Federal level change.
In order for states to follow the example, changes in APS field must start on
federal level. The main problem APS field encounters is the lack of federal legislation,
laws, and guidelines concerning APS (Jogerst et al., 2001). As seen from previous
chapters, only two legislations marginally dealing with elder mistreatment are OAA and
SSA (Dauenhauer et al., 2007), but even those are shared with other aspects of welfare,
and cause APS to compete with CPS and domestic violence (Kohn, 2003). The budget
allotments clearly show that APS is not a priority (Anthony et al., 2009)
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As previous chapters revealed, the current philosophy of relying on other laws

and legislations is very problematic and inefficient. Legislation dealing primarily with
APS and elder mistreatment needs to be introduced and passed on federal level. After all,
child abuse and domestic violence, two issues comparable to elder mistreatment, have
their own federal guidelines (Anthony et al., 2009; Breaux & Hatch, 2003; Mixon, 2000).
Instead of starting over, the EJA, which has been introduced to Congress several times
already, is a great resource to be considered and the need for such legislation is obvious
(Breaux & Hatch, 2003; Johnson, 2002).
The EJA is recommended as an amendment to the SSA and is justified by the
prevalence of problem, as well as report that this issue has been debated over two
decades, yet nothing was accomplished. The writers of it clearly describe the problem of
elder mistreatment and the status of current APS world to show the merit for action
beyond what is provided at this time. The inability to collect current data, the lack of
coordination between necessary agencies, disparities in how the states deal with this
problems, as well as insufficient budget are all listed as issues that need change or
adjustment on national level. The authors of the EJA also referred to CPS several times as
comparison and suggestion that APS is neglected by the public as often as it is ignored by
officials (Elder Justice Act, 2009).
In order to deal with the above named issues and problems, the EJA suggests
several approaches. Besides further specifying duties and responsibilities of APS
officials, the EJA also calls for the creation of two federal committees that will oversee
this agency and assist with other tasks. The Elder Justice Coordinating Council is to be
created under the EJA to administer funds and manage regulations, based on research
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supported recommendations of the proposed Advisory Board on Elder Abuse, Neglect,
and Exploitation (Elder Justice Act, 2009). Such actions would potentially even out the
practices from one state to another and remove disparities between jurisdictions (Breaux
& Hatch, 2003).
Raising awareness regarding elder mistreatment would be highly recommended
and supported by both committees. Trained, educated, and informed people are more
likely to report or assist in treating of elder mistreatment. In this sense, the EJA is asking
for increase in awareness programs to match those of other welfare agencies and
programs such as CPS or domestic violence (Elder Justice Act, 2009). The creation of
Elder Justice Resource Centers and National Elder Justice Library, as well as
establishment of five "Centers for Excellence" are planned to increase incentive for
research, training, and education about elder mistreatment (Breaux & Hatch, 2003).
The EJA also calls for the establishment of several mobile and stationary forensic
centers that will focus on the collection of evidence, as well as the physical and
psychological treatment of victims, and geriatrics (Elder Justice Act, 2009). Both of our
case examples could be assessed as in need of such centers. To increase options in APS
service provisions, 'safe havens' for the mistreated elderly would be set and tested for
feasibility and need, and if experiment shows successful, such establishments would be
funded in each state. Cases like that of Ms. Jones would especially benefit from such
havens, as they are not accepted anywhere else due to eligibility criteria. The EJA would
also encourage and provide funding for non-profit organizations and advocacy centers
dealing with elder mistreatment (Breaux & Hatch, 2003).
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One of the most important and relevant aspects of the EJA deals with the creation

of multifaceted, multidisciplinary teams with purpose of dealing with elder abuse from
both proactive and reactionary perspective. National teams would include APS, health
officials, mental health counselors and case managers, doctors, psychiatrists, law
enforcement, courts, prosecutors, victim-witness coordinators, etc. the comprehensive
and cooperative approach is sure to decrease goal conflict between the agencies and
increase satisfaction of both the consumers and providers (Breaux & Hatch, 2003; Glick,
2005; Teaster et al., 2003). Such team would be of great benefit when dealing with
individual cases like the one of Ms. Jones, as goal conflict would have been lost in the
comprehensive approach and a multifaceted solution that would benefit her, as well as
mental and physical health providers, would have been implemented.
Budgetary and funding issues are also mentioned and dealt with through the EJA.
Expansion of current budgetary abilities, to increase funding of APS through SSBG, is
proposed. One entire new budget would be created with the purpose of APS having a
separate source of funding (Elder Justice Act, 2009), just like CPS and domestic violence
programs already have (Kohn, 2003). In other words, enactment of the EJA would not
only ensure SSBG is fairly distributed, it would also allow for the creation of APS budget
for APS purposes only. Involuntary protective services are very costly, but funding is
necessary not just for legal and administrative fees. In the case of Mr. Brown, if APS had
sufficient funding, his residence would have been fixed so that in-home services could be
provided.
The need for the EJA to be enacted is clear and more prominent than ever.
Legislation like this one deals directly with issues neglected by OAA and SSA, and
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completely omitted anywhere else. It not only establishes the bases for operation and
regulations of state and local agencies, which directly affects uniformity between the
states, it also increases the budget for the states (Breaux & Hatch, 2003). Enactment of
the EJA place elder mistreatment on the same level with child abuse and domestic
violence, both of which already have federal legislation in effect (Anonymous, 2002;
Breaux & Hatch, 2003; Mixon, 2000).
Commonwealth of Virginia changes.
Immediately after federal legislation concerning elder mistreatment is enacted,
each state must engage in total reformation of their APS syste-91s to reflect the need for
national uniformity. Federal legislation can only provide some guidelines, thus it is left
up to the states to employ the best practices shown feasible through �esearch and data
collection. One way of achieving the goal of instituting the best practice for the victim
and service providers in our state, is through measuring what the best practice entails.
This could be completed through a mandatory survey distributed to each APS worker in
the Commonwealth of Virginia, as it is their job satisfaction that directly impacts the
services they provide (Balaswamy, 2002).
The questions on the survey should focus on several aspects of APS workers'
daily activities, but also on workers position, education, and continued mandatory and
voluntary training. Moreover, the survey should inquire about problems workers face in
all steps of APS work, from intake to closure of the case, and what solutions each worker
implemented for such problems. Questions regarding suggestions for improvement in
policy and practice should be asked too, as well as the satisfaction with current policy.

71

APS: Neglected Agency in Need of Transformation

Finally, a large portion of the survey should focus on workers' satisfaction with
cooperation and coordination of efforts with other relevant agencies (Glick, 2005).
In addition to data describing APS workers' satisfaction and practices,
information descriptive of cases referred to the APS agencies must be examined, too. The
Commonwealth of Virginia already collects some of the mentioned information through
ASAPS, statewide software whose use became mandatory in July 2009. However,
ASAPS reports reflect only on case reports, types, dispositions, and services provided
(VDSS APS Policy Manual, 2009). Other aspects of elder mistreatment, such as
involvement of collaterals and other service providers, or number of involuntary APS or
prosecutions or perpetrators, are extremely important to best practice (Morgan & Scott,
2003; Teaster et al., 2003). Comparison of two sets of data, one from workers survey and
another from ASAPS or any other mandatory measuring software, should be utilized to
determine if there is any correlation between the variables.
There is not much current data to determine the nature and extent of problems
APS workers face. However, research presented in the literature review section of this
thesis, when compared to author's experiences presented through explanation of laws and
regulations in Virginia indicate similarities in issues addressed. Most such problems deal
with lack of public awareness and programs to promote prevention, problems with
reporting (Roby & Sullivan, 2002), insufficient training of APS workers as well as other
professionals dealing with elder mistreatment, lack of cooperation between the agencies
(Balaswamy, 2002; Dunlop et al., 2000; Quinn & Heisler, 2002), and finally philosophy
of focusing only on victims and not on the perpetrator (Dunlop et al., 2000; Heisler et al,
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2002). Because all of the above mentioned issues are consistently addressed as problems
through research, some action should be taken to address them in policy as well.
To start the process of bettering the practice of APS, state policy should focus
more on awareness and prevention programs. Current public exposure is minimal and in
constant competition with its counterpart in child welfare (Este, 2007). Raising awareness
about elder mistreatment and APS could potentially increase reporting of the same, as
well as inform victims on what to do. Awareness and prevention are absolutely essential
to the best practice (Lowenstein, 2009). Programs to educate the public have to be
created and implemented, because research shows that such programs are successful
(Mixon, 2000).
Currently, VDSS APS Policy Manual mentions the word 'awareness' only once in
a sense that it encourages APS worker to promote this idea (VDSS APS Policy Manual,
2009). This section should be changed to mandate APS workers to raise awareness about
elder mistreatment, and to specify exactly in which way and how often. For example,
placing an advertisement in a local newspaper once a month or organizing a community
event once a year will not be costly or take up too much time, but would be sufficient
enough to meet the goal of raising awareness about the issue in the community. In both
cases of Ms. Jones and Mr. Brown, community members such as church pastors and
neighbors would have been able to notify the right officials early, triggering early
intervention and possible prevention of further mistreatment, had APS been advertized in
such communities.
Raising awareness in the community is a variable that positively influences
reporting of elder mistreatment (Lowenstein, 2009). However, the problem of reporting
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could be dealt with more efficiently, by making it universally mandatory in a sense that it
becomes everybody's duty to report elder mistreatment. Two main arguments against
making mandatory reporting universal are that such action lessens the autonomy of the
elderly (Roby & Sullivan, 2000) and it also fails to distinguish between professional and
personal duties (People v. Heitzman. 1994).
Mistreatment is a crime, and every crime should be reported. Leaving reporting
laws as they currently are is inefficient. Amending Code of Virginia to make them
universal would not necessarily lessen the autonomy of seniors, as they still can choose
whether to allow investigation and APS or not. To fmther distinguish between
professional and personal duties, failure to report penalties for professionals should
include disciplinary actions against their professional status or license. Reporting of
mistreatment of another should be a moral and legal obligation of every citizen, whether
the victim is 6 or 60 years old. In the case of Mr. Brown, his perpetrator was not
prosecuted because law enforcement did not have enough evidence. However, there was
enough evidence to suggest that he knew Mr. Brown was self-neglecting. Had he been
legally obligated to report this, he could have been penalized for failure to do so.
Mr. Brown's perpetrators should have suffered the consequences of their crimes
in addition to protecting the victim's rights. Exploitation of Mr. Brown was never
prosecuted because of the victim's noncompliance with investigation and services. When
Mr. Brown passed away in a nursing home under suspicious circumstances, his death was
not investigated by APS, because the victim was no longer in need of protective services.
Presuming that he was a victim of nursing staff neglect, APS not only failed.Mr. Brown,
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but also other residents in the same nursing home, due to a policy limiting the workers to
focus on specific victims only and not prosecute the perpetrator.
Focusing on the perpetrator will not take the focus off of the victim. This is a
lesson and policy APS needs to adapt from child welfare, where CPS' main purpose is
protection of the victim, but CPS workers are also highly involved in prosecuting the
perpetrator, as child abuse is criminalized (Dunlop et al., 2000). To ensure that the victim
is protected and the perpetrator punished, a simple change in allowed dispositions could
be made similar to statute from CPS rules and regulations (Kohn, 2003). The Policy
should be changed to allow for only dispositions of 'founded' in case preponderance of
evidence shows mistreatment and 'unfounded' in case it does not. The rest of the policy
should be changed to reflect this·, so regardless of the number of victims or whether they
are alive or not, the perpetrator could suffer for inflicting mistreatment.
Whether the victim accepts the services is an entirely separate issue and should be
dealt with after making the disposition. As noted throughout the thesis, the ambiguities of
definitions of capacity also pose a tremendous problem when dealing with mistreated
elderly. In order for client to qualify for APS investigation, he or she must be
incapacitated by The Policy definition. In order to receive involuntary APS, the victim
has to be declared incapacitated by the circuit court (Code of Virginia, §63.2-1606).
Completing a costly and timely investigation to find that the victim in need of services is
refusing the protection is not just frustrating, it is also very inefficient.
To deal with this problem, and still respect the victim's autonomy, all APS
workers should be trained in fully assessing capacity, for purpose of investigation and
provision of services, during the first interview with the victim. At that time, the victim
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should be advised of what services they can receive if it is found that mistreatment
occurred. The service planning should be influenced by victim's needs and capacity to
protect themselves, and involuntary protective services should be used only in extreme
situations, when safety is absolutely necessary without regards to autonomy. In such
instances, APS workers should have authority to provide involuntary services without a
court order until one can be obtained. Referring to the case of Ms. Jones, such solution
would have been plausible, as an APS worker, without a court order, could take the
victim to the nursing home where she would receive all the necessary care.
The case of Ms. Jones also indicates the final and most important problem
addressed in this study: lack of cooperation between APS workers and other agencies. If
the comprehensive approach was used to deal with this victim's case, the result would
have been much more appropriate, as each party would have been able to recognize and
respect the goals of another. Cooperation between the agencies is possibly the most
essential element in prevention and investigation of elder mistreatment, as well as service
provision (Balaswamy, 2002; Dunlop, 2000; Teaster et al., 2009). Yet, as evident from
this case and from the research presented in Chapter II, agencies fail to coordinate most
of the time.
The solution for this problem is very simple. The Code and The Policy should be
amended to mandate the creation of Multidisciplinary Teams dealing with elder
mistreatment. Each agency with interest in elder welfare should be mandated to provide a
representative to serve on this team. The agencies represented should be APS, law
enforcement, and service providers, including physical and mental health officials. The
team should meet regularly to discuss goals and train members on each other's policy and
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procedures and should also discuss individual cases and approaches to resolving issues
concerning the same. MDTs, where organized and implemented, have shown better
service provisions as well as an increase in cooperation and satisfaction between service
providers (Glick, 2005; Teaster et al., 2009).
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ChapterV

Conclusion

Although the phenomenon of elder abuse is as old as any other form of personal
violence, reference to it were omitted from research, literature, and policy until
approximately 40 years ago (Lowenstein, 2009). Since it first drew the attention of the
legislators in 1970s, elder mistreatment and Adult Protective Services have not
progressed far. Both have been recognized as relevant in the research, and the
significance of it for society was showed through the prevalence of the problem (Teaster
et al., 2004). Even though academic communities continue to vigorously debate over this
important issue, there is still not a single piece of federal legislation dealing solely with
elder abuse or APS (Jogerst et al., 2001). To this day, APS and other programs dealing
with the prevention of elder mistreatment and protection of its victims lag far behind
child welfare programs and domestic violence programs (Kohn, 2003; Mixon, 2000).
The lack of federal leadership and legislation is not the only barrier to elder
mistreatment and APS receiving the attention it should. Issues such as comparison with
CPS (Payne et al., 2008), worker dissatisfaction with job (Brinig et al., 2005) and
complete lack of cooperation with other relevant agencies (Balaswamy, 2002; Heisler &
Stiegel, 2002) contribute to the problem as well. The general public is not aware of the
extent of elder mistreatment or the policy problems surrounding it. Because of this lack
of awareness, people often undermine the work that APS does (Blakely & Dolon, 1998).
Research shows that major changes need to be made to the APS program in order
for it to function properly and employ best practice. The change has to start at the federal
level to assure the provision of services is uniform across the nation. Furthermore, states
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have to change from a sole focus on the victim to a dual focus approach to include the
prosecution of the perpetrator as well. Cooperation between agencies should not just be
encouraged, it should be mandatory, as should reporting of this crime. The needed
transformation can start with the enactment of the EJA. If the EJA is passed, the states
would be more likely to adapt to changes and make it a moral and legal obligation to
protect one of the most vulnerable groups in our society.
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FIGURE 1: Definitions of Elder Mistreatment
Type of abuse

Definition

Abandonment

Desertion by an individual who has assumed
responsibility for providing care for an older
adult, or by a person with physical custody of
an older adult.

Emotional and Psychological

Infliction of pain or distress through verbal or
nonverbal acts, including verbal assaults,
insults, threats, intimidation, humiliation,
harassment, being treated like an infant, and
isolation.

Financial/Material Exploitation

Illegal or improper use of funds, property, or
assets, including cashing checks without
authorization or permission; forging a
signature; misusing or stealing money or
possessions; coercing or deceiving into signing
a document; and improper use of
conservatorship, guardianship, or power of
attorney.

Neglect

Refusal or failure to fulfill any part of one's
obligations or duties to an older adult,
including failure to provide food, water,
clothing, shelter, personal hygiene, medicine,
comfort, or personal safety.

Physical

Physical force that may result in bodily injury,
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physical pain, or impairment, including
striking, hitting, beating, pushing, shoving,
shaking, slapping, kicking, pinching, burning,
inappropriate use of drugs and physical
restraints, force-feeding, and physical
punishment.

Self-neglect

An adult's inability, due to physical or mental
impairment or diminished capacity, to perform
essential self-care tasks including obtaining
essential food, clothing, shelter, and medical
care; obtaining goods and services necessary to
maintain physical health, mental health, or
general safety; and /or managing one's own
financial affairs.

Sexual

Any kind of nonconsensual sexual contact,
including unwanted touching, sexual assault,
and battery.
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FIGURE 2: Elder Mistreatment by Type
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FIGURE 3: State Statutes on Definitions
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FIGURE 4: Older Americans Act, FY 2009 Appropriations
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FIGURE 5: Steps in Adult Protective Services
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